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P-R-O-C-E-E-D-I-N-G-S1
10:12 a.m.2

            CHAIRPERSON MILLER:  Good morning.3

            This hearing will please come to4

order.5

              This is the  December 11th, 20076

public hearing of the  Board of Zoning7

Adjustment of the District of Columbia.8

            My name is Ruthanne Miller, I'm9

the Chair of the BZA.  To my right is  Mr.10

Greg Jeffries from the Zoning Commission and11

to my left is Mr. Marc Loud. And also joining12

us today on the dias is Sherry Glazer from the13

Office of Attorney General and Beverley14

Bailey, from the Office of Zoning.15

            Copies of today's hearing agenda16

are available to you and are located to my17

left in the wall bin near the door.18

              Please be advised that this19

proceeding is being recorded by a court20

reporter and is also webcast live.21

Accordingly, we must ask you to refrain from22

any disruptive noises or actions in the23
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hearing room.1

            When presenting information to the2

Board, please turn and speak into the3

microphone first stating your name and home4

address.  When you are finished speaking5

please turn your microphone off so that your6

microphone is no longer picking up sound or7

background noise.8

            All persons planning to testify9

either in favor or in opposition are to fill10

out two witness cards.  These cards are11

located to my left on the table near the door12

and on the witness tables. Upon coming forward13

to speak to the Board please give both cards14

to the reporter sitting to my right.15

            The order of procedure for special16

exceptions and variances is:17

            (1)  Statement and witness of the18

applicant;19

            (2)  Government reports including20

the Office of Planning, the Department of21

Public Works, DDOT, et cetera.22
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            (3)  Report of the Advisory1

Neighborhood Commission;2

            (4)  Parties or persons in3

support;4

            (5)  Parties or persons in5

opposition;6

            (6)  Closing remarks by the7

applicant.8

            Pursuant to Section 3117.4 and9

3117.5 the following time constraints may be10

maintained:  The applicant, persons and11

parties except an ANC in support, including12

witnesses, 60 minutes collectively.13

            Persons and parties except an ANC14

in opposition, including witnesses, 60 minutes15

collectives.16

            Individuals three minutes.17

            These time restraints do not18

include cross examination and/or questions19

from the Board. Cross examination of witnesses20

is permitted by the applicant or parties.21

            The ANC within which the property22
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is located is automatically a party in a1

special exception or variance case.2

            Nothing prohibits the Board from3

placing reasonable restrictions on cross4

examination, including time limits and5

limitations on the scope of cross examination.6

            The record will be closed at the7

conclusion of each case except for any8

material specifically requested by the Board.9

            The Board and the staff will10

specify at the end of the hearing exactly what11

is expected and the date when the persons must12

submit the evidence to the Office of Zoning.13

            After the record is closed no14

other information will be accepted by the15

Board.16

            The Sunshine Act requires that the17

public hearing on each case be held in the18

open before the public. The Board may,19

consistent with its rules and procedure and20

the Sunshine Act enter Executive Session21

during or after the public hearing on a case22
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for purposes of reviewing the record or1

deliberating on the case.2

            The decision of the Board in these3

contested cases must be based exclusively on4

the public record. To avoid any appearance to5

the contrary, the Board requests that persons6

present not engage the members of the Board in7

conversation.8

            Please turn off all beepers and9

cell phones at this time so as not to disrupt10

these proceedings.11

            The Board will now consider any12

preliminary matters.   Preliminary matters are13

those which relate to whether a case will or14

should be heard today, such as requests for15

postponement, continuance or withdrawals or16

whether proper and adequate notice of the17

hearing has been given.  If you are not18

prepared to go forward with a case today or if19

you believe that the Board should not proceed,20

now is the time to raise such a matter.21

            Does the staff have any22
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preliminary matters?1

            MS. BAILEY:  Madam Chairman,2

Members of the Board, to everyone, good3

morning.4

            Yes, we do. And it has to do with5

Application #17634 Robert D. And Marina6

Tackett. That application was withdrawn, Madam7

Chair.8

            CHAIRPERSON MILLER:  Thank you,9

Ms. Bailey. And I understand that no action is10

required on the Board?11

            MS. BAILEY:  None is required.12

            CHAIRPERSON MILLER:  Okay.  At13

this point then would all individuals wishing14

to testify today please rise to take the oath?15

            (Witnesses sworn.)16

            MS. BAILEY:  Madam Chair, the17

first case is Application #17694.  And that's18

the Application of The Arundel Cooperative,19

pursuant to 11 DCMR REWRITE  3103.2, for a20

variance from the lot area requirements under21

subsection 401.3, to increase the number of22
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apartment units from 20 to 21, with the1

conversion of an existing building manager's2

cellar apartment unit.  The property is3

located in the CAP/R-4 District at premises4

516 A Street, N.E. (Square 839, Lot 800).5

            CHAIRPERSON MILLER:  Good morning.6

            MR. DAVIS:  Good morning.7

            CHAIRPERSON MILLER:  Would you8

identify yourself for the record, please?9

            MR. DAVIS:  Yes. My name is10

William Davis.  I'm the owner/representative11

of The Arundel Cooperative.12

            MR. CONNORS:  And good morning,13

Chairperson.  My name is Dennis Connors.  I'm14

the architect with Wil Davis.15

            CHAIRPERSON MILLER:  Okay.  I'm16

going to ask the Office of Planning to17

introduce herself at this point, too.  Because18

we want to start off with somewhat of a19

preliminary issue.20

            MS. THOMAS:  Good morning, Madam21

Chair. Karen Thomas with Office of Planning.22
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I'll be happy to take any questions.1

            CHAIRPERSON MILLER:  Okay.  If we2

understand your application correctly, it3

sounds like there's an apartment building in4

existence and you want to renovate a unit5

that's in existence that has a bedroom, a6

bathroom and a kitchen.7

            MR. DAVIS:  That's right.8

            CHAIRPERSON MILLER:  It's in the9

cellar or the basement?10

            MR. DAVIS:  It's in the basement.11

            CHAIRPERSON MILLER:  Basement,12

okay.  In a basement. It hasn't been used for13

15 years?14

            MR. DAVIS:  Approximately, yes.15

            CHAIRPERSON MILLER:  But it is16

structured as a residence, is that correct?17

            MR. DAVIS:  Yes.18

            CHAIRPERSON MILLER:  Okay.  I19

guess our issues is, before we begin, whether20

or not the new regulation 401.11 applies to21

this unit, whether or not a variance is even22
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required.  And we raise this and we would like1

to get some discussion on this.  Because, let2

me read 401.11 just so we know. That is the3

provision you're coming in on.  I know you4

came in on a different provision originally5

and Office of Planning said this is the one6

that would apply, which I do agree. If any7

applies, this is the one that would apply8

recently enacted.9

            It says:  "An apartment house in10

an R-4 District, whether converted from a11

building or a structure pursuant to Section12

330.5 or existing before May 12, 1958 may not13

be renovated or expanded so as to increase the14

number of dwelling units unless there is 90015

square feet of lot area for each unit both16

existing or new."17

            And I understand that you came in18

here because this unit has less than 90019

square feet of lot area.  However, I think our20

issue is whether or not this building or21

structure is being expanded so as to increase22
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the number of dwelling units in that this unit1

already exists and is just being fixed up.2

It's a unit that is already configured as a3

residential apartment unit.4

            And I guess I want to make sure5

that that is the case before we go into the6

legal arguments of whether or not it applies7

to an existing unit that just hasn't been used8

and needs to be fixed up.9

            Would you like to address that10

first, and then we can to Office of Planning?11

            MR. CONNORS:  Just real quick.12

I'll speak for Wil.13

            He started this process long14

before I joined him. But I think the only15

concern is that although it's an existing16

unit, it was meant to be used as a janitorial17

-- a live-in janitor's unit and that it's not18

recorded as part of the co-op, is that19

correct?20

            MR. DAVIS:  That's correct.21

            MR. CONNORS:  So it's not recorded22
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as a unit of the co-op, and it doesn't have C1

of O for a dwelling unit.  It has a C of O as2

useable common space of the building.3

            So that's why when I started4

working on the project and met with the Zoning5

Administrator's office and then came here, I6

was told that Mr. Davis did correctly start7

the path of pursuing a variance.8

            CHAIRPERSON MILLER:  Okay.  I9

don't think all of that is in our record.10

            There's a C of O that identifies11

it as a common -- used as common space?12

            MR. DAVIS:  Well, I'm not sure if13

there's any record of it having to be used as14

common space.  I think that the position that15

we're trying to take is that our cooperative16

is only zoned to have 20 units.  And that17

adding this as an inhabitable unit, you'd have18

to increase that to 21 units.19

            Now while this was lived in in the20

past, I'm not sure that that was done legally21

or I don't know that that was a grandfathered22
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thing. I don't know how long our building1

manager lived there before he went on.2

            So I think that just to rather be3

safe than sorry, we were trying to make sure4

that we could add a 21st unit to our building5

and that we would need this variance to do6

that.7

            CHAIRPERSON MILLER:  Could you8

just clarify for me what you mean by it was9

zoned for 20 units?10

            MR. CONNORS:  Well, they have C of11

O for 20 units. And I think it's not12

necessarily it was zoned for 20 units, but the13

building was built and calculated to allow for14

20 units per the zoning regulations at the15

time.16

            CHAIRPERSON MILLER:  Okay.  That's17

very helpful.  I think if we had that in the18

record, we would have understood it better19

coming into this hearing.20

            I would just ask Office of21

Planning, are you in concurrence with that22
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assessment?1

            MS. THOMAS:  Yes, that's the way2

we understand it.  We understood it as this3

was necessary to legally establish that they4

do in fact have 21 units instead of 20.  So5

going forward if they wanted to sell it, the6

apartment building itself would have 21 units7

would be legally established that they have 218

instead of 20.9

            COMMISSIONER JEFFRIES:   Madam10

Chair, this is a different twist I mean from11

what we were looking at previously.  Because,12

you know, I'm looking at photographs that show13

an apartment that perhaps needs to be14

renovated.  That's very different then, you15

know, that not being a legal apartment and not16

being part of the original record.  So you are17

effectively adding an apartment?18

            MR. CONNORS:  Yes.19

            COMMISSIONER JEFFRIES:  Yes.20

            MR. CONNORS:  Per our letter that21

was written, the first paragraph it does state22
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that they would like to obtain a legal1

certificate of occupancy to increase the total2

number of dwelling units to 21.3

            COMMISSIONER JEFFRIES:  Yes. I4

think we recognize that you said that.5

            MR. CONNORS:  Okay.6

              COMMISSIONER JEFFRIES:  It's7

just looking at the photographs.  You know, I8

mean there's just a lot of different --9

            MR. CONNORS:  Sure.10

            COMMISSIONER JEFFRIES:  -- owners11

of buildings that have basement apartments12

that are not being used but we don't want them13

to come to Board of Zoning Adjustment just14

because they decided they want to have someone15

finally rent the unit.  But this is a very16

different thing.17

            You know, it's a 20 unit18

building--19

            MR. CONNORS:  Yes.20

            COMMISSIONER JEFFRIES:  -- that's21

looking to expand to 21.22
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            MR. CONNORS:  And the uniqueness1

of a cooperative. I don't know too many2

cooperatives on Capitol Hill in the first3

place. But the unique situation of a4

cooperative is that when you sell a unit,5

you're selling part of the building; you're6

not selling a unit.7

            COMMISSIONER JEFFRIES:  Right.8

            MR. CONNORS:  And they become part9

of a group. And so it's not something they're10

looking to just rent out.  It's something that11

they're looking to have a permanent new member12

of their group.13

            CHAIRPERSON MILLER:  This is14

probably part of your presentation anyway, but15

what you're doing to this area to bring it16

into the good state to be a unit; what changes17

you're making to it.18

            MR. CONNORS:  Sure.  First I can19

say that the unique situation for this unit is20

it already has substantial ceiling heights.21

            And as you see from photographs,22



20

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

it always has fully functioning plumbing for1

a bathroom, a kitchen.2

            It has an egress window at the3

back.4

            So really the only thing to make5

it more desirable and to make it more6

appeasing to the community is to add a front7

entry. So there would be a front, a new front8

stair that goes down into the unit.  And that9

would allow for a little light into the unit.10

And that's really the only change we're11

making, other than putting in new cabinets and12

paint and things like that.13

            The building itself, the way it's14

structured, is that there are already two15

existing cellar units on that level.  So the16

building has all the proper fire regulations17

and things of that nature. It has exit signs,18

common services for those dwelling units.19

            It has also a separate front20

common entry to the basement as well.21

            COMMISSIONER JEFFRIES:  Well, can22
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you --1

            MR. CONNORS:  I can point --2

            COMMISSIONER JEFFRIES:  -- to page3

2.  You say that this new unit -- oh, okay.4

I'm sorry. Right there.  You're installing a5

new door?6

            MR. CONNORS:  Sorry, page 2?7

            COMMISSIONER JEFFRIES:  Yes.  I'm8

just trying to figure out you said earlier9

that you would be installing a new door for10

this unit. Where would that door --11

            MR. CONNORS:  The southwest12

corner.13

            COMMISSIONER JEFFRIES:  You need14

to be a mic.15

            MR. CONNORS:  It's the southwest16

corner of the building, right here.17

            COMMISSIONER JEFFRIES:  Okay.18

              MR. CONNORS:  It's right to the19

west of the bay.20

            COMMISSIONER JEFFRIES:  Okay.21

              MR. CONNORS:  So it's very22
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discrete.1

            COMMISSIONER JEFFRIES:  Yes.2

            MR. CONNORS:  This was something3

that Wil went through the Historic staff with4

beforehand and they felt that if it was in5

that corner of the building, that that would6

be acceptable to them.  Because of its7

discrete location.8

            COMMISSIONER JEFFRIES:  And9

reflect that on the floor plan.10

            MR. CONNORS:  Can you hear me11

okay?12

            COMMISSIONER JEFFRIES:  Yes.13

            MR. CONNORS:  Sorry. This is the14

existing plan.  This is the proposed plan.  So15

there's a proposed stair, which would come16

down to the west of this bay and enter in a17

door here.18

            COMMISSIONER JEFFRIES:  Okay.  And19

what we're looking at now is a section to the20

west of the main entrance of the overall21

building?22
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            MR. CONNORS:  Yes.1

            COMMISSIONER JEFFRIES:  Just below2

that, I just want to make certain?3

            MR. CONNORS:  The main entrance of4

the building is right in the center.5

            COMMISSIONER JEFFRIES:  I gotcha.6

Okay.7

              MR. CONNORS:  And it has a stair8

that goes up to the first floor.9

            COMMISSIONER JEFFRIES:  Apartment.10

            MR. CONNORS:  It also has two11

stairs that go down into the common corridor12

of the cellar.13

            If you go back to this plan for a14

minute, this is the overall plan.15

            COMMISSIONER JEFFRIES:  Right.16

Right.17

            MR. CONNORS:  And this is the18

common stair that comes.19

            COMMISSIONER JEFFRIES:  Right.20

            MR. CONNORS:  There's also a21

common stair at the back.22
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            COMMISSIONER JEFFRIES:  Right.1

Right.2

            MR. CONNORS:  And the proposed3

unit, which is the existing building4

manager/janitor's unit, it actually has  door5

into this hallway as well. So the additional6

exterior stair is not required. It just makes7

a more amenable --8

            COMMISSIONER JEFFRIES:  Keep that9

up, though.10

                   Show me where the stairs11

are on that plan.12

            MR. CONNORS:  Right here.13

            COMMISSIONER JEFFRIES:  Right14

there?15

            MR. CONNORS:  Well, this is an16

existing plan.17

            COMMISSIONER JEFFRIES:  Yes. Yes.18

            MR. CONNORS:  It's not a proposed19

plan.20

            COMMISSIONER JEFFRIES:  I just21

want to know where you're going to be putting22
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-- okay. That's fine.1

            MR. CONNORS:  Sure.  And the2

reason why the stair is a good idea is that if3

you see on page 2 the photos, the existing4

cellar units, this photo which is in the lower5

left hand corner of the building --6

            COMMISSIONER JEFFRIES:  Yes.7

            MR. CONNORS:  -- the existing8

cellar units have similar exterior entries.9

And it just makes a better connection to the10

street. They feel it makes the building safer,11

and so on.12

            COMMISSIONER JEFFRIES:  Okay.13

              CHAIRPERSON MILLER:  Could you14

just explain again, just so I want to be able15

to distinguish your situation from somebody's16

who coming in who just wants to renovate a17

unit that they haven't used for years and18

might not need a variance for that as opposed19

to in this case based on -- I think you're20

saying it wasn't a dwelling unit before.  It21

was something else.  It was, even though it22
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had a kitchen and a whatever, it was a really1

janitor's something?2

            MR. CONNORS:  It was always3

designed as a dwelling unit, but not as a4

legal dwelling unit as part of the5

cooperative, as a paying part of the6

cooperative.7

            So when this building was built,8

and I think this was more common New York9

perhaps at the turn of the century, a lot of10

times live-in janitors, they'd be able to live11

in the building free of rent if they cleaned12

the building and kept the premises clean.  But13

nowadays, no building can really afford to14

have a live-in manager full time, so they15

outsourced the janitorial services to a group16

that comes in, you know, once a week or so and17

cleans the corridors and things like that.18

            So it is a different situation19

compared to, say, a lot of buildings up in20

Adams Morgan, Columbia Heights where they buy21

an apartment building, not a cooperative, they22
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buy an apartment building, turn it into a1

condo and then we'll take old spaces in the2

basement and try to make them into new units.3

            This is a situation where it's4

always been a dwelling unit of some sort.  And5

it has the proper ceiling heights, it has the6

bathrooms, it has everything that makes it a7

unit.8

              In other situations I've been9

involved with we've had to dig down to make a10

proper ceiling height, add bathrooms, some11

cases upgrade the service of the building,12

provide a second means of egress. This has all13

those components.14

            CHAIRPERSON MILLER:  Well, it's15

always been a dwelling unit of some sort,16

except during the last 15 years did it just go17

down hill so that it's not habitable as a18

dwelling unit, is that correct?19

            MR. DAVIS:  Yes.  That's correct.20

            CHAIRPERSON MILLER:  And the other21

distinction here is that this is a co-op so22
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that it was never ever designated as one of1

the dwelling units of the building?2

            MR. DAVIS:  Yes.3

            CHAIRPERSON MILLER:  Okay.4

              Anything else you want to put on5

the record before we go to Office of Planning?6

            MR. CONNORS:  Sure. Just after7

reading the report we do concur and agree that8

the proper relief is actually 401.11.9

              And also just to say that10

according to our letter that this would not11

effect any neighboring properties. It12

certainly wouldn't effect the light and air of13

the surrounding community.  And, in fact, it14

would be an improvement to the building15

because it's one corner of the building that16

residents feel would be safer with someone17

living there full time. So in essence, it18

would make that portion of the block and that19

alley more secure as well.20

            MR. DAVIS:  And I would just like21

to close in saying we are --22
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            CHAIRPERSON MILLER:  You don't1

have to close yet. You're going to have an2

opportunity for closing.3

            MR. DAVIS:  Okay.  I would just4

like to add then that we are a 20 family co-5

op. A lot of our members are on fixed income.6

And like an old building, we have many repairs7

that we're looking at to the future. So this8

is kind of an idea that we had that we're kind9

of sitting on the solution to our problem.10

Instead of having to increase the co-op fees11

or take on added debt, we could renovate this12

unit, sell it and raise the funds necessary to13

repoint the brick to take care of our building14

and to make it just a better building to live15

in and to be in on Capitol Hill.16

            COMMISSIONER JEFFRIES:  Madam17

Chair, I know what your concerns are.  I'm18

looking at OP's report here that says on the19

last page:  "Therefore, OP does not believe20

that the renovation or reuse of a subject21

unit."  And, you know, then that sort of gives22
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a sense of the murky water.  Because1

effectively, you know, in terms to proceed2

based on what's being requested here, it's not3

really a renovation or reuse; it's really4

adding a new unit. It's creating a new unit.5

And we're not to look at sinks and things that6

are down there, because it's effectively not7

really a unit.  It's like a mirage, you know.8

And it hasn't been used.9

            And although someone could use it,10

we really have to look at this as like it11

never really existed and they're adding12

something new to it. But again, you look at13

this language it says "renovation and reuse of14

the subject unit."  You know, it's been out of15

commission for a while, but it exists. And I16

think we probably can't look at it as17

something that really exists.18

            You understand what I'm saying?19

            CHAIRPERSON MILLER:  I do.  I20

mean, I think we'll hear more about it. It21

sounds to me like I'm going to keep hearing22
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like it was and always has been a dwelling1

unit, but it wasn't a dwelling unit up to the2

standard to rent out. And it wasn't a dwelling3

unit that was recorded on a certification of4

occupancy.5

              And you're seeking a  new6

certificate of occupancy that would reflect 217

units, correct.8

            COMMISSIONER JEFFRIES:  You can a9

dwelling that has three units and the landlord10

can determine that that third unit is just11

they don't want to rent it, you know, but it12

could be used and can be habitated.    I don't13

want what that person to have to come in and14

request a variance based on, you know, 401.1115

because it really hasn't been in use.  I mean,16

everything's in place.17

            And in that situation I would18

assume that these are legal units. What19

they're saying is that this bottom, this20

selling unit, it's just not legal.  I mean, is21

that the distinction?  I mean, I'm not the22
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attorney here, but is that the distinction.1

            CHAIRPERSON MILLER:  It's not2

legal because, what did you mean, because it's3

not on your certificate of occupancy?4

            MR. DAVIS:  Yes. And so right now5

if we tried to sell this, there's nothing to6

sell.  There's no legal codification that it's7

an actual unit.8

            COMMISSIONER JEFFRIES:  And, see,9

that's why I think it now moves into what I10

think the intent of the Zoning Commission was11

for this R-4.  Because it seems to be economic12

benefit here.  I mean, you know, it means R-413

zones, you know demising floors into to two14

and three units and so forth, I mean this to15

me now starts to fall more into what the16

intent was for early this year with this R-4.17

Because they are increasing.  They're putting18

the additional unit.  That really was not part19

of your rent -- not your rent roll, but your20

co-op roll. So that's how I would look at it.21

            CHAIRPERSON MILLER:  Okay.  Do you22
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want to just touch upon the variance test,1

since you're seeking a variance?2

            MR. CONNORS:  Sure.  First, this3

is an area variance. And by re-renovating this4

unit it would not effect the surrounding5

community.6

             It wouldn't impact, I think, the7

intent of zoning because the building was8

already built prior to the zoning regulations.9

            And as far as the burden of proof10

of goes for this, right now the co-op pays, I11

believe, monthly services to this unit because12

the unit does have active heat and water and13

electricity and things of that nature.  So14

they have a choice. They can either keep15

paying these utilities for the longevity of16

their building and not have anyone in there,17

or they could take over the unit, improve the18

conditions of the building and actually, as19

Wil said, get money and put money into the20

reserves of the building.21

            So the building is unique because22
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of the existing conditions already, but also1

because of the fact that it is a piece of the2

building they can't use for anything except3

for, at the moment, a rental unit which they4

don't want to do or a live-in building5

manager.6

            CHAIRPERSON MILLER:  They can use7

it as a rental unit you're saying?  How's8

that?9

            MR. CONNORS:  Well, it meets the--10

I would say that if they could, if they11

choose a different path, perhaps, and they got12

the fire marshal to come and approve the13

conditions.  It passes all the building code14

standards for this unit, but then what does15

the co-op do? The co-op is not designed to16

rent out spaces.  They would take that rent17

and they would either divide it by 20 or --18

            CHAIRPERSON MILLER:  But why19

wouldn't they be adding another unit if they20

rented it as an apartment under the same reg?21

            MR. CONNORS:  I'm not sure,22
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actually. I'm not sure if you look in Capitol1

Hill in an R-4 zone if someone has a rowhouse2

and they have a basement and they went to rent3

that out, I'm not sure they really need a4

separate certificate of occupancy.5

            CHAIRPERSON MILLER:  Okay.  Okay.6

That's probably speculative. You probably7

don't need to go there.8

            COMMISSIONER JEFFRIES:  But you9

would think that also the co-op could also10

make this like a common area rec space?11

            MR. DAVIS:  Yes.12

            MR. CONNORS:  Yes.13

              COMMISSIONER JEFFRIES:  I mean,14

beyond I mean I know it's not economical.15

            MR. DAVIS:  Yes.16

            MR. CONNORS:  No.17

            COMMISSIONER JEFFRIES:  But I'm18

just saying you could do that.19

            MR. CONNORS:  Right.  The way the20

building is designed is that it's a load21

bearing solid masonry structure.  All the22
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walls that are divided for this unit are1

permanent. Some of the walls are about a foot2

and a half thick. And so there's only one3

entry into this unit right now, it's a three4

foot door and it's constructed. In order to5

make it some sort of common space, that's the6

shape you would end up with.  There would be7

no changes.  It's just that's it; that's the8

way it is.9

            COMMISSIONER JEFFRIES:  I mean, be10

a pool -- I mean I just -- I mean it could be11

that. You can put a big pool table there and12

be done with it.  Nice finishes.  I mean, I'm13

just looking at all the options.14

            BOARD MEMBER LOUD:  Has it been15

used in the last 15 years, has it been used16

for anything other than just vacant space?17

I'm looking at the picture. It looks like --18

            MR. DAVIS:  No.19

            BOARD MEMBER LOUD:  -- maybe some20

computers are stored down there.21

            MR. DAVIS:  Well, there might be22
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some trash and some large items. Also1

sometimes when we have work done in the2

building we open it up so that people can use3

the rest room as they're working on the4

building. But for all intents and purposes, it5

has been vacant and not used.6

            BOARD MEMBER LOUD:  You don't even7

store anything not there?8

            MR. DAVIS:  We're not supposed to.9

And there are some items down there that I10

don't know who they belong to.  There's a11

table.  I don't know if that was there12

beforehand or that was -- but it's not used13

for that.14

            BOARD MEMBER LOUD:  Okay.15

              COMMISSIONER JEFFRIES:  I mean,16

you know, I heard the applicant again say17

renovate.  And, you know, in order for me to18

be comfortable I have to look at this as19

creating a new unit that does not exist.20

            CHAIRPERSON MILLER:  I think maybe21

perhaps Office of Planning can add more light22
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on this.1

            COMMISSIONER JEFFRIES:  Yes.2

            CHAIRPERSON MILLER:  But I believe3

what I'm hearing is that this is different4

because it's a co-op and it's recorded with 205

units. And in order to add another one, they6

have to legally change it. And that's why7

they're here.8

            Shall we go to Office of Planning?9

Yes. Okay.10

            MS. THOMAS:  Madam Chair, just to11

build on what you were saying, that's the way12

the Office of Planning viewed this situation.13

Perhaps as a form of ownership being a co-op14

it was recognized as only 20 units instead of15

21 because that was the building manager's16

unit. But, again, to legally establish.  And17

I would say that because of C of O they would18

have to come in to say, you know, the Board19

granted them 21 units instead of -- you know,20

made this a part of the building through21

variance relief for 21 units instead of 20.22
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            So, either way you look at,1

whether it doesn't exist or exists, the fact2

is that it has to have 21 units for them to3

have a C of O.4

            CHAIRPERSON MILLER:  Right. So if5

this were a condominium instead of co-op and6

you had this kind of unit in the basement that7

was configured as a dwelling unit and had been8

used as a dwelling unit and hadn't been used9

for any other purpose, even though it hadn't10

been for a long time that way, in your opinion11

would someone need to come in for a variance12

then if they were going to bring it up to code13

and renovate it for use as an apartment unit14

or a condominium unit?15

            MS. THOMAS:  I mean, that would be16

up to the Zoning Administrator what that17

building had, was it registered -- condo is a18

form of ownership.  Does the building have 2119

units or 20 units.  The number of units is20

what's in question here.  You know, whatever21

else it is, it's a form of ownership.22
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            The regs doesn't address form of1

ownership. It addresses specific number as it2

relates to the lot area.3

             CHAIRPERSON MILLER:  I guess part4

of our question, going back to originally, is5

this a new dwelling unit or not.  I think when6

the Zoning Commission was looking at this7

regulation, I think they were looking at8

properties that were being carved up.9

            MS. THOMAS:  Right.10

            CHAIRPERSON MILLER:  And so this11

isn't being carved up. This is just something12

that has always been there.13

            MS. THOMAS:  Has always been.14

            CHAIRPERSON MILLER:  And it's15

being improved, basically.16

            MS. THOMAS:  Yes.  Well, the17

intent of 401.11 was to prevent existing18

apartment units in the R-4 zone trying to19

increase the number of units and doing this20

gut renovation. And, say, before they had 15,21

they wanted to put in 18. So we tried to stem22
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that tide in the R-4 on these existing units.1

Because apartment units are nonconforming2

structures in that zone already. And so we3

didn't want to create any more intensity of4

use where none was intended.5

            CHAIRPERSON MILLER:  So would you6

say that this scenario wasn't necessarily7

considered or contemplated, or did Office of8

Planning consider this?9

            MS. THOMAS:  I didn't think that10

we considered an existing building that11

probably has one that wasn't in use.  But I12

think that that represented a small -- I think13

it would represent a small -- I'm not trying14

to speculate or anything, but it's a small15

part of the problem as compared to the larger16

problem we were facing with respect to these17

gut jobs coming in and trying to up the number18

of units increasing the intensity in the R-419

zone.  I think this is the lesser of the20

problem.21

            COMMISSIONER JEFFRIES:  Yes. I22
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mean, you know, I was there and it took a1

vote. And I have to tell, the intent was2

clearly just based on R-4 zones. We didn't3

want developers carving up floors and creating4

greater intensity or residential use5

intensity.  But the intent was not this.  This6

was not intended.7

              MS. THOMAS:  But it's the best8

form of relief for a situation like this.9

            COMMISSIONER JEFFRIES:  I see what10

you mean.  And, you know, again I'm going to11

ask you about the first variance, the first12

test of the variance and how this applies.13

I've asked the applicant.  And I'm looking at14

your last sentence here.  It says:  "The15

current proposal would not increase this16

number of units, but would allow for the use17

of an existing empty unit."  Which again goes18

right back to that place of, you know, you19

created a new unit or you just fixing up an20

existing empty unit.  I mean, you know --21

            MS. THOMAS:  I think it's to22
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recognize the existence of this unit for the1

purposes of the regulation in a sense that it2

did not violate the intent of the regs, which3

was to prevent the actual renovation -- whole4

say renovation of a building with the intent5

to increase the number of units. As it is,6

that intent isn't reflected here.  This thing7

existed. For whatever reason back in the day8

it was recognized as a part of the established9

unit number of the building count, so to10

speak.11

            COMMISSIONER JEFFRIES:  Right.12

            MS. THOMAS:  And they didn't13

consider building managers to be the residents14

of the building.15

            COMMISSIONER JEFFRIES:  Yes.16

            MS. THOMAS:   And these -- I would17

see minor cases --18

            COMMISSIONER JEFFRIES:  Yes.  But19

I hear you in terms of the relief that's being20

requested.  You know, obviously, I'm not21

opposing to granting this applicant relief.22
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It's just that I want to make certain that --1

            MS. THOMAS:  Yes. Well, we could2

look at it again. We could revisit it, as this3

type of question, again, is part of the zoning4

rewrite. We could make a note of it to sort of5

account for situations where this might exist.6

            COMMISSIONER JEFFRIES:  Because7

there's so many -- I am certain.8

            MS. THOMAS:  Yes.9

            COMMISSIONER JEFFRIES:  I know of10

one.11

            MS. THOMAS:  Yes.12

            COMMISSIONER JEFFRIES:  There are13

many existing empty units that are not being14

used.15

            MS. THOMAS:  Yes.16

            COMMISSIONER JEFFRIES:  And I'm17

just going on your last sentence here.  You18

know, your third page, the current proposal.19

I mean, this is use of an existing empty unit.20

And then before that you say:  "However, the21

building was constructed in 1916 to have 2122
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units."1

             You know, we have photographs2

showing various things that seem to indicate3

that this is a unit.  But I don't think this4

was the intent of what we were trying to do5

earlier this year.6

            MS. THOMAS:  Right.7

            COMMISSIONER JEFFRIES:  So, again,8

I'm fine with this applicant getting relief,9

however we can do it. But I just -- you know,10

I just want to make certain that we're setting11

some of precedent.12

            MS. THOMAS:  Right.13

            BOARD MEMBER LOUD:  Could you14

elaborate a little on the applicant's15

testimony earlier trying to draw the16

distinction between co-op space that doesn't17

constitute a dwelling unit, if you can?  I'm18

a little unfamiliar with it and, perhaps later19

on, I'll get a chance to go back to him. But20

he tried to make the distinction between there21

being sort of this space in this entity that22
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because of the C of O was never declared a1

dwelling space.2

            MS. THOMAS:  I think, like you3

said, back in the day co-op is a form of4

ownership.5

              COMMISSIONER JEFFRIES:  Shares,6

right?  You're thinking of shares.7

            MS. THOMAS:  Yes.8

            COMMISSIONER JEFFRIES:  Each of9

them.10

            MS. THOMAS:  So that unit wasn't11

recognized.  The building manager's unit or12

the janitor's unit, he's not a bone fide --13

            COMMISSIONER JEFFRIES:  -14

Shareholder.15

            MS. THOMAS:  -- shareholder in16

that thing.  That unit was just to house17

somebody who would take care of the building,18

but not -- and this was an amenity for him to19

live in this building probably rent free or20

something like that.  But it wasn't part of21

that ownership situation.  So now that they22
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want to bring this into an ownership situation1

and be part of the core structure, be part of2

the core ownership and ownership format, as it3

were, like a condo format, you know the Zoning4

Administrator would have to recognize it as5

being, oh, the building had 21 units where the6

C of O reflected to back in the day, you know,7

when these things weren't so common and the8

regs didn't specifically address that type of9

thing.10

            So I think the ownership issue is11

sort of confusing.12

            COMMISSIONER JEFFRIES:  Well, I'm13

going with, just one Board member, I'm going14

with that they're creating a new unit, a new15

income producing unit which is similar to what16

we saw earlier this year in terms of really17

carving up all these row dwellings and so18

forth in the R-4 zone.  And so I'm looking at19

it that way.20

            I mean, for me that's the only way21

I can look at it. I'm not looking at this as22
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a re-renovation or any of that. I'm looking at1

it as they're trying to create a new unit in2

this building that is not part of, you know,3

income producing unit in the building. So I'm4

going on that and saying that, you know, I'm5

flying with going down the variance route.6

            I'm still trying to get7

comfortable with the first test.  I know I'm8

still trying to get comfortable with that.9

But I'm -- because this to me is somewhat de10

minimus, I mean in terms of what they're11

asking for. And I just don't want to belabor12

this.13

            I mean if someone could give me an14

exit.  I mean, I just try to get out of the --15

            MS. THOMAS:  You wanted a reason16

why you thought there was an exceptional17

situation.  We looked at it as an exceptional18

situation based on its, as I pointed out in19

the report, lot area, the relationship of --20

            COMMISSIONER JEFFRIES:  You should21

be able to do seven units.22
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            MS. THOMAS:  Yes, you would only1

be able to do seven units. So if he were to2

confirm, he shut down the number of units and3

just have seven units.4

            COMMISSIONER JEFFRIES:  But you're5

increasing the nonconformity, though, right?6

            MS. THOMAS:  You know, in this7

case we don't consider it increasing in a8

sense that he's physically building onto the9

building or expanding the building --10

            COMMISSIONER JEFFRIES:  Okay.11

              MS. THOMAS:  -- physically to do12

that.13

            COMMISSIONER JEFFRIES:  Yes.14

            MS. THOMAS:  It's within the15

structure.  It doesn't increase the FAR since16

it's below grade.17

            COMMISSIONER JEFFRIES:  Yes.18

            MS. THOMAS:  It was a space that19

had already existed. And so nothing about20

the--21

            COMMISSIONER JEFFRIES:  Are we22
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certain that it's not increasing the four1

feet? I mean, we're certain that this is --2

            MS. THOMAS:  Based on what --3

            COMMISSIONER JEFFRIES:  This is4

not part of the FAR?5

            MR. CONNORS:  No.  I am not6

certain this is a cellar and not a basement.7

            COMMISSIONER JEFFRIES:  So, okay.8

Not a basement.  Okay.9

              MS. THOMAS:  So it didn't effect10

anything in the building's -- or increase its11

lot occupancy, so we weren't concerned to that12

extent. So we believed that this was an13

exceptional situation with respect to this14

building.15

            CHAIRPERSON MILLER:  Yes.  The16

regulation uses the term "dwelling unit."  And17

in our regs that's defined as one or more18

habitable rooms forming a single unit that is19

used for living and sleeping purposes that may20

or may not contain cooking facilities.  I21

think I can stop there.22
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            And I know the applicant has1

referred to this unit as a dwelling unit2

always.  But under this definition it probably3

is not a dwelling unit anymore because it's4

not habitable.  Would you agree with that?5

            MS. THOMAS:  I have no answer6

right now.7

            CHAIRPERSON MILLER:  Does the8

applicant have an opinion on that?9

            MR. CONNORS:  I think from a10

zoning standpoint as of now it is certainly11

not habitable.  But from a building code12

standpoint it meets all the tests of the up-13

to-date building codes of the District.14

              CHAIRPERSON MILLER:  Oh, that's15

interesting.  Why doesn't it meet the zoning16

requirements for habitable?17

            MR. CONNORS:  For the dwelling, as18

far as a dwelling unit.19

            CHAIRPERSON MILLER:  I said20

dwelling unit is defined as being habitable,21

it's used for living and sleeping purposes and22
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can contain cooking facilities.  The same1

person --2

            MR. CONNORS:  Well, it's not3

habitable because the building is 13 units4

beyond what it's capable -- if you were to5

build this building from just scratch, it's 136

units over what is allowed, isn't that7

correct?8

            CHAIRPERSON MILLER:  No, that's9

really not what I'm asking.  I thought that10

this has gone into quite a state of disrepair11

and that's why it wasn't habitable at this12

point?13

            MR. CONNORS:  At the immediate14

moment, yes.  No, it's not habitable.15

            CHAIRPERSON MILLER:  Okay.  It16

hasn't been habitable --17

            MR. CONNORS:  No.  They have to18

get new cabinets, you know they have to19

replace everything. Paint it.  Sure, I20

wouldn't want to live there.21

            CHAIRPERSON MILLER:  Okay.22



53

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

              COMMISSIONER JEFFRIES:  It's not1

a dwelling unit?2

            MR. DAVIS:  If I may, I don't3

believe that it's a dwelling unit for what he4

was trying to say in the fact that our5

building is only allowed to have 20 dwelling6

units.  And so if this was dwelled in, it7

would be illegal.8

            CHAIRPERSON MILLER:  So that's why9

I think you would need a variance if just an10

apartment unit.  If it has always been an11

apartment unit, it configured like an12

apartment, but it hasn't been a dwelling unit13

for a while. And the regs address expanding14

the number of dwelling units. And to do that15

legally they need to get a variance to get a16

new certificate of occupancy.17

            COMMISSIONER JEFFRIES:  Right.18

            CHAIRPERSON MILLER:  Okay.19

              COMMISSIONER JEFFRIES:  So I20

think that's --21

            CHAIRPERSON MILLER:  Okay.  So I22
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can see this being different from just a1

typical apartment building or condominium2

building with ownership that's individual to3

the unit.4

            Any other questions?5

            Is anybody here from the ANC on6

this application?7

            Is anybody here to testify in8

support or opposition to this application?9

            Okay.  Not hearing from anyone, do10

we have any final questions from the Board?11

Closing remarks?12

            MR. DAVIS:  Well, I just want to13

thank you allowing us to appear before you.14

And hope that we've answered any questions and15

concerns that you all have.16

            And I just ask that you all could17

make a judgment ruling in favor of a variance.18

            Thank you.19

            MR. CONNORS:  As far as closing20

remarks, I just want to make three quick21

points.22
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            The first is that the residents of1

this building have a deep-seated interest in2

Capitol Hill. The building has been in3

existence for close to 100 years, and it's4

very well kept.  And part of the reason why5

you're doing this and seeking this variance in6

the first place is because they're very by-7

the-book type of community. I think that's a8

great thing, especially since I live in9

Capitol Hill, too.10

            My second point is that when I11

work with clients, I try to also be a very by-12

the-book architect.  And I certainly did not13

want to create a package, a reface to this14

unit set of permit drawings and then find out15

upon Dave filing that they needed a variance16

which we were unable to get.17

            And then the third point I'd like18

to make is maybe I shouldn't have been making19

this distinction before a co-op and a condo.20

But I feel that a co-op gives a great21

opportunity for affordable home ownership as22
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opposed to a condo.1

            Condo was sort of invested in the2

'80s, I believe, as a quick way to build a3

building and divvy up the spaces.  But a co-op4

is a long term investment. And if they have a5

Board, anytime they make a change to the6

building they have to come together as a7

collective. And the pricing for the units8

don't tend to raise as quickly as a9

condominium.  In a new condominium someone10

could actually move in, buy two units, and11

then just combine them without much permission12

from a Board. That's not the type of case with13

a cooperation.  So I think that is a good14

distinction to make.15

            You know, I'm impressed that Wil16

is taking the time to try to do this for their17

building and to try to pursue this in the18

first place.19

            So, thank you.20

            CHAIRPERSON MILLER:  Thank you.21

            The ANC isn't here, but I want to22
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note for the record that we received a letter1

from them, and it's marked as Exhibit 22.  And2

a public meeting with a quorum present they3

voted nine to zero to support the addition of4

the unit.5

            And then we also have the record6

exhibits of letters from neighbors who support7

the addition, the application.  One from Matt8

Smucker and one from Evelyn Ragman, and also9

from the Capitol Hill Baptist Church, which is10

directly across the street.11

            Okay.  We're going to deliberate12

on this now.  And basically I just want to13

start off and say that the big concern for the14

Board was not really whether this should15

happen, but whether or not you needed variance16

relief at all and whether or not this type of17

scenario is what the Zoning Commission18

intended when it passed 401.11.  And I think19

that, and Mr. Jeffries can probably speak to20

that even better, but I know that that21

regulation was passed based on certain issues22
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that the Board was seeing here where buildings1

were being carved up into smaller units and2

the neighborhood was very concerned about3

increasing density.  And our concern here was4

it seemed as if this unit already existed and5

that there wasn't any real expansion of number6

of units. And that's why we have gotten so7

kind of bogged down in this really an8

expansion or not, was it a dwelling unit or9

not.10

              And so at this point I don't11

think it's real clear, but I would propose12

that we proceed with granting variance relief13

in this case.14

            I think it is an exceptional15

situation in that we do have a co-op16

situation, which I don't believe was really17

considered by the Zoning Commission with18

respect to this type of improvement of a unit.19

And my concern was does it fall within this20

reg, is it even an expansion. But the fact21

that the owner of the co-op needs to actually22
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take legal action to get a new certificate of1

occupancy and reflect an additional unit, and2

the fact that this unit does not appear to3

have been habitable, and therefore fall within4

the strict definition of dwelling unit, which5

is reference 401.11, I think that we can6

interpret the facts here as increasing the7

number of dwelling units for this building.8

            Okay.  So then we get into the9

variance analysis.  So, number one, I do think10

that given it is exceptional in that this a11

co-op building and that this unit already12

exists, I think that's exceptional from the13

normal situation that I know the Zoning14

Commission contemplated where space was going15

to carved up.  In this case, space isn't being16

carved up at all. It's an existing17

configuration that is being improved to bring18

it up to habitable conditions.19

            And we are dealing with an20

improvement on the property as is. So all the21

walls that the architect was talking about,22
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they are all in place. So it leads to a1

practical difficulty of using this space for2

any purpose than a dwelling unit.  It would3

help pay for the bills. They still pay for the4

heating and all that kind of stuff for this5

space, and it's vacant.  So I think that that6

is the practical difficulty.7

            And there is no adverse impact on8

the community.  All the renovations are9

internal, except for some stairs which are10

basically improving access and have no adverse11

impact at all.12

            And this is supported by Office of13

Planning and the ANC, and neighbors and the14

church.  So I think it meets all the tests.15

            Others?16

            COMMISSIONER JEFFRIES:  Madam17

Chair, I think you summed it all up.  So I'm18

in support of this application.19

            BOARD MEMBER LOUD:  The same for20

me, Madam Chair.21

             CHAIRPERSON MILLER:  Okay.  In22
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which case then I would move to grant1

Application 17694 for a variance from the lot2

area requirements under section 401.11.  To3

increase the number of apartment units from 204

to 21, with the conversion of an existing5

building manager's cellar apartment unit n the6

CAP/R-4 District at premises at 516 A Street,7

N.E.8

            Do I have a second?9

            COMMISSIONER JEFFRIES:  Second.10

            CHAIRPERSON MILLER:  All those in11

favor say aye.12

            ALL:  Aye.13

            CHAIRPERSON MILLER:  All those14

opposed?  All those abstaining?15

            And would you call the vote,16

please.17

            MS. BAILEY:  Madam Chair, the vote18

is recorded as three-zero-two to grant the19

application.  Mrs. Miller made the motion, Mr.20

Jeffries, Mr. Loud supported the motion.21

              The NCPC representative and a22
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fourth BZA member is not present at this time.1

            And it is granted as amended.2

              CHAIRPERSON MILLER:  Okay.  And3

I would suggest that this be a summary order4

as there's no opposition in this case.5

            MS. BAILEY:  Thank you.6

            CHAIRPERSON MILLER:  Okay.  That's7

the consensus of the Board.8

            Okay.  Well, thank you very much.9

            We're ready for the next case when10

you are, Ms. Bailey.11

            MS. BAILEY:  Thank you, Madam12

Chair.13

            Application 17691 of Ike R. Agbim,14

pursuant to 11 DCMR REWRITE  3103.2 for a15

variance from the lot width requirements under16

section 401, to allow the construction of a17

one-family semi-detached dwelling in the R-218

District at premises 324 59th Street, N.E.19

(Square 5264, Lot 41).20

            Madam Chair, this application was21

amended.  And I think the applicant is now22
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seeking relief from the lot with lot area and1

side yard requirements of the regulations.2

            CHAIRPERSON MILLER:  Thank you.3

Good morning.4

            MR. AGBIM:  Good morning.5

            CHAIRPERSON MILLER:  And would you6

introduce yourself for the record, please?7

            MR. AGBIM:  Yes. My name is Ike8

Agbim, 9611 Cedar Hollow Lane, Largo, Maryland9

20770.  I'm the applicant.10

            CHAIRPERSON MILLER: Okay.  So you11

have revised the application.  Do you want to12

just give us a quick overview as to how you13

revised it and why?14

            MR. AGBIM:  Not to change the15

topic, I haven't been sworn in.16

            CHAIRPERSON MILLER:  Oh, you17

haven't. You weren't here?18

            MR. AGBIM:  I arrived late.19

Right.20

            CHAIRPERSON MILLER:  Okay.21

              (Witnesses sworn).22
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            CHAIRPERSON MILLER:  Were you1

waiting for me?  Because I had asked you if2

you wanted to summarize the relief you're3

seeking and why you revised the application,4

how it's different.5

            MR. AGBIM:  Okay.  I'm very sorry.6

Yes.7

            The original application was for8

a semi-detached structure. In other words, a9

structure with one wall on the property line,10

in this case on the north property line.11

            Through discussion and12

coordination with the Office of Planning it13

was recommended that it would preferable to14

have a detached structure, one with two side15

yards. So we worked together to develop a16

scheme that would, in other words, have two17

side yards. And having two side yards made it18

a detached structure and consequently made us19

fall under the lot area requirements, and the20

lot requirements and side yard requirements of21

a detached structure, which in this case would22
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be 4,000 square feet as opposed to 3,0001

square feet for semi-detached structure.2

            CHAIRPERSON MILLER:  Do you want3

to address the variance test?4

            MR. AGBIM:  Yes.5

            CHAIRPERSON MILLER:  Okay.6

              MR. AGBIM:  The variances on7

this project are hinged on two issues.  The8

first issue is the fact that -- and they're9

all based on the physical characteristics of10

the site.11

            The fact that the lot is five feet12

or 15 feet narrower than it needs to be. And13

also the fact that the lot area is deficient.14

So in placing the building what we tried to do15

was to work within those constraints that are16

already on the site.17

            All the other properties in this18

block that have been developed were developed19

prior to the zoning regulations.  With the20

zoning regulations in place requiring placing21

these requirements on this lot that's already22
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recorded, we have this exceptional difficulty1

of meeting the requirements of Chapter 4 of2

the zoning regulations.3

            So like I mentioned earlier, to4

summarize on the physical characteristics of5

the site has been the primary reason why the6

variances are necessary in order for this7

property to be developed.8

            CHAIRPERSON MILLER:  Are the other9

lots surrounding this lot as narrow?10

            MR. AGBIM:  Yes. So many of the11

other lots in this street are the same lot12

area and the same lot width, except for one or13

two lots on this street.  They'll all about14

3500 square feet and 25 feet wide.15

            COMMISSIONER JEFFRIES:  And your16

evidence for that is?17

            MR. AGBIM:  My evidence for that18

is I have a printout. And also I have on the19

Office of Planning report you see a diagram20

that shows the square.  And shows the geometry21

of all the lots on that square.22
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            On that diagram also you will1

identify the subject property, which is Lot2

41. And then all the other properties next to3

it to have a similar lot area and lot width.4

            COMMISSIONER JEFFRIES:  So you're5

basing this just on shape right now?6

            MR. AGBIM:  Yes.  Shape and lot7

area.8

            COMMISSIONER JEFFRIES:  Okay.9

Okay.  I'll speak to Office of Planning about10

that.11

            CHAIRPERSON MILLER:  Is there some12

kind of an issue with parking in the alley?13

            MR. AGBIM:  Yes.14

            CHAIRPERSON MILLER:  I note that15

you sent a letter to DDOT, and I don't see a16

response in the record.17

            MR. AGBIM:  Right. The alley is18

currently paved and being used by all the19

neighbors, and also D.C. trash vehicles20

regularly use the alley.  However, it's in21

disrepair. So we were trying to get them to22
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send in a letter to this Board stating that,1

in fact, that this is a legal alley and that2

the property will benefit from the use of the3

alley just like all the other neighbors. And4

that also that there will not be any adverse5

impact that this property will have6

transportation-wise to the community.7

            CHAIRPERSON MILLER:  Did you get8

a response?  Because we don't have a response9

in the record.10

            MR. AGBIM:  No, we never got a11

response and we wrote again to see if they12

would write something.  But we never got any13

formal response from them.14

            CHAIRPERSON MILLER:  Would you be15

able to put your parking there?16

            MR. AGBIM:  Yes.17

            CHAIRPERSON MILLER:  Regardless18

of--19

            MR. AGBIM:  We got less of a20

response.21

            CHAIRPERSON MILLER:  Okay.22
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              MR. AGBIM:  In other words, this1

alley is paved, but it's in disrepair.  There2

are a few potholes here and there. But all the3

neighbors constantly use it, and it's paved.4

            CHAIRPERSON MILLER:  And did you5

present your case to the ANC?6

            MR. AGBIM:  Yes.7

             CHAIRPERSON MILLER:  And are they8

opposed to this?  I believe, yes -- here it9

is.  We have a letter, Exhibit 24.  Is the ANC10

here on this case?11

            COMMISSIONER GAFFNEY:  Yes.12

            CHAIRPERSON MILLER:  Do you want13

to come forward?14

            CHAIRPERSON MILLER:  Is Dr. Mary15

Gaffney here?16

            COMMISSIONER GAFFNEY:  Yes, I am17

here.18

            CHAIRPERSON MILLER:  Okay.  It19

looks like you're the one authorize to20

represent the ANC in this case?21

            COMMISSIONER GAFFNEY:  Yes, I'd be22
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happy to --1

            CHAIRPERSON MILLER:  Wait, wait.2

You have to get on the record. You need to3

just come forward. So you can hold your4

response until you get to the table. Sorry.5

            You want to take a seat at the6

table?  That's fine. That table is fine.7

Okay.8

              She needs to be sworn in, Ms.9

Bailey.10

            (Witness sworn.)11

            CHAIRPERSON MILLER:  Why don't you12

have a seat.  And if you press the button,13

then the right light goes on. It means that14

your mic is on.15

            If you could just introduce16

yourself for the record.17

              You might want to pull your mic18

closer to you.19

            COMMISSIONER GAFFNEY:  I'm Mary20

Gaffney, ANC 7-C-05.21

            CHAIRPERSON MILLER:  Our22
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procedures the way our procedures work is the1

order is the applicant goes forth and the2

Board is asking him questions, and then the3

ANC, since you have a report that you4

submitted and you're authorized to represent5

the ANC, you could ask the applicant questions6

also if you so desire.7

            So I'm just going to see if the8

Board has anymore questions. And when Mr.9

Agbim is finished, we'll give you that10

opportunity.11

            Let me just say this, you don't12

have to take it. You can just wait until your13

turn and present your testimony as well.14

            Do you have a question.15

            COMMISSIONER GAFFNEY:  Yes.16

            CHAIRPERSON MILLER:  You can turn17

your mic, kind of curve it towards you. There18

you go.19

            COMMISSIONER GAFFNEY:  Yes. We20

also have a neighbor, a citizen, who has taken21

the oath and wants to testify also.22
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            CHAIRPERSON MILLER:  Okay.  And so1

what happens is the order of procedure is that2

we go to the applicant and if you had a3

question, you could ask him.  But if you4

don't, that's okay.  Then we go to the Office5

of Planning. And then we go to the ANC.  And6

so when we get to you, then you can present7

your witness.  Okay.  So that's what's8

happening.9

            So let me just see if the Board10

has anymore questions or if Mr. Agbim has11

anything more he'd like to say before we turn12

to see if you have a question.13

            You should turn your microphone14

off when you're not speaking, because15

otherwise we get echoes in here.16

            Okay.   I think Mr. Loud has a17

question.18

            BOARD MEMBER LOUD:  Just a19

question for Mr. Agbim.20

            You testified, I think, that you21

did attend the ANC hearing. And one of the22
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concerns that the ANC noted at least as in1

their report, which is our Exhibit 24 and2

hopefully you have a copy of it, was that a3

portion of your project would take up the4

alley.  I'm wondering if you could elaborate.5

First of all, does the project itself take up6

any part of the alley, and can you be a little7

more specific in terms of what that concern8

was and what your response is?9

            MR. AGBIM:  Thank you very much.10

            During the ANC presentation or the11

ANC, some of the residents raised a concern12

that they believed that the project was going13

to in fact further reduce an already narrow14

alley.  The alleys in that area are 20 foot15

wide.  However, my property does not in anyway16

place itself -- it's not placed next to an17

alley.  There is an alley in the rear of the18

property which terminates at the 140 foot19

depth of the property. Beyond that this20

property does not in anyway infringe upon the21

alley or does the proposal propose anyway of22
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really reducing the alley.1

            And I tried to explain that this2

project would in fact not adversely reduce the3

alley size in anyway, but we only intend to4

use the alley as a way to access the parking5

in the rear of the property.6

            So I hope that answers that7

question.  I wasn't believed by the ANC8

because subsequent to our presentation and9

statements the residents still believe that10

this property was, in fact, going to reduce11

the alley. And it was repeated over and over12

during the meeting by the people opposed to13

this application before the vote was cast.14

            Thank you.15

            CHAIRPERSON MILLER:  Did you show16

the community any pictures or diagrams of17

where the alley was and everything?18

            MR. AGBIM:  Yes. Yes, I had all19

the plans and plats.  However, I did not have20

any pictures. But I was made to understand21

that the residents had already visited the22
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site and were very familiar with the location1

and actually took some measurements, which2

they claimed was also in conflict with the3

measurements that we have on the plat provided4

by the Office of the Surveyor of the District5

of Columbia.6

            BOARD MEMBER LOUD:  So your7

project -- not the project, but the land is8

140 feet deep and the footprint is within that9

25 by 140?10

            MR. AGBIM:  That's correct.11

            BOARD MEMBER LOUD:  Okay.12

              CHAIRPERSON MILLER:  Any other13

Board questions?14

            Any questions from the ANC for Mr.15

Agbim?  Okay.16

              COMMISSIONER GAFFNEY:  First of17

all, I heard that there was a revision or18

amendment or something that he has changed and19

we are not aware of that.20

            CHAIRPERSON MILLER:  Okay.  Mr.21

Agbim, did they have the most up-to-date22
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plans?1

            MR. AGBIM:  Yes.  Before we2

submitted a final revision to the Office of3

Planning the scheme with two side yards was4

presented.  But verbally stated that the5

property was removed from the property lines6

during the presentation, and also passed7

around copies of that revised plan to the8

community who were present.9

            Those were the only changes we've10

made. And those were the things that required11

us to file additional variances in this case.12

            COMMISSIONER JEFFRIES:  Do we have13

drawings that's more recent?14

            Excuse me.  July 5, 2007, that's15

when they were stamped. You got something more16

recent?   Yes, yes. It is. Oh, yes.  Okay.17

Thank you.18

            Oh, I see. I see.19

             CHAIRPERSON MILLER:  Okay.20

According to the applicant, you have what's21

been revised. They are the revised plans,22
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right?  Yes.1

            MR. AGBIM:  Yes.2

            COMMISSIONER JEFFRIES:  So,3

Commissioner, you have 11/16/2007 drawings?4

            COMMISSIONER GAFFNEY:  Excuse me.5

May I go to my seat and pick up a paper.6

            COMMISSIONER JEFFRIES:  Okay.7

              CHAIRPERSON MILLER:  Mr. Agbim,8

you're shaking your head no?9

            MR. AGBIM:  Yes.  The meeting was10

before 11/16.11

            CHAIRPERSON MILLER:  Oh, the12

meeting was before you revised?13

            MR. AGBIM:  But the ANC meeting14

was -- yes. But what we did was we wanted to15

present this plan, this scheme to the ANC16

before submitting to the Office of Zoning.  So17

what I'm saying is we revised the plans,18

presented the plan to the ANC. Then after the19

meeting filed the revisions with the Office of20

Zoning.21

            CHAIRPERSON MILLER:  Okay.  But22
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the plans that are before us that were1

attached to the November 26th letter that say2

revised drawings are the drawings that were3

presented to the ANC?4

            MR. AGBIM:  That's correct.5

            CHAIRPERSON MILLER:  Okay.6

              COMMISSIONER JEFFRIES:  Mr.7

Agbim, I just wanted some clarity. When you8

went to the ANC, you presented the drawings9

that are dated 11/16/07. You presented those10

drawings to the ANC?11

            MR. AGBIM:  Yes. The drawings that12

were presented to the ANC is exactly the set13

of drawings. It has exactly all the revisions14

that are contained on the drawings labeled15

"Final Revision 11/16/07."16

            COMMISSIONER JEFFRIES:  Okay.  So17

when you left that meeting, you made no more18

revisions to these drawings?19

            MR. AGBIM:  No more revisions,20

other than --21

            COMMISSIONER JEFFRIES:  Okay.22
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              MR. AGBIM:  -- other than an1

additional side elevation which was provided2

to show the side of the building that was3

previously on the property line.  Every other4

thing stayed the same.5

            BOARD MEMBER LOUD:  Just so I'm6

clear, we're looking at Exhibit 21, the7

attachment to Exhibit 21?8

            CHAIRPERSON MILLER:  And that's9

the revised drawings with the date of November10

26, 2007 on that letter to Mr. Nero?11

            MR. AGBIM:  That's correct.12

            CHAIRPERSON MILLER:  Okay.13

              Ms. Gaffney, do you have any14

questions?15

            COMMISSIONER GAFFNEY:  I an16

appalled because --17

            CHAIRPERSON MILLER:  All right.18

Ms. Gaffney, you need to your microphone on.19

            COMMISSIONER GAFFNEY:  I am20

applauded because I couldn't find the21

information that he said he disseminated at22
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the meeting.  And so the picture that I have1

does not reflect on what we're talking about.2

            COMMISSIONER JEFFRIES:  So your3

meeting minutes don't reflect -- have coming,4

but your meeting minutes, they reflect his5

presentation but you're looking at a different6

set of drawings?7

            COMMISSIONER GAFFNEY:  Yes.  I'm8

looking at a different set of drawings.  Of9

course, he only gave me a cover letter that he10

submitted.  316 59th Street, and we're talking11

about 324, aren't we?  I'm a little confused.12

            COMMISSIONER JEFFRIES:  Yes, 32413

59th Street.14

             COMMISSIONER GAFFNEY: That's what15

I thought. That's the issue that we discussed16

in the meeting at that particular time.17

            COMMISSIONER JEFFRIES:  Yes.18

            CHAIRPERSON MILLER:  Oh, I see19

what you're saying. Mr. Agbim, I think what20

she's focused on is that on the first page of21

-- is it the first page?  What is it?  Well,22
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it says the square and the lot and it says 3161

59th Street, N.E. in the center. And she says2

the address we're talking about is 324.  So3

why is 316 highlighted there?4

            MR. AGBIM:  Thank you.5

            The lot in question is Lot 41,6

Square 5264.7

            When we went to apply for an8

address at DCRA, the address on this block9

were already were all taken up. So the10

property next to south of Lot 41 is 314. And11

the property north of Lot 41 is 316.  So they12

tentatively give us an address pending BZA13

approval of 324 59th Street.  324 is actually14

Lot 41 on Square 5264.15

            So the actual location of this16

property is in between 314 and 316 59th17

Street.18

            CHAIRPERSON MILLER:  Thank you.19

            You understand that, Ms. Gaffney.20

            COMMISSIONER GAFFNEY:  I21

understood that, but we did not address that22
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at all. That was not presented to the1

community.  Lot 324 was presented and that's2

the action we took.3

            BOARD MEMBER LOUD:  I think, Dr.4

Gaffney, at least for me when I'm looking at5

Exhibit 21 and looking at all of the documents6

including the one you referenced, it does7

indicate 324 59th Street on the document. And8

so my question would be not so much whether it9

indicted 324, but whether this was the10

document you saw at the November 12th meeting?11

            COMMISSIONER GAFFNEY:  Yes, that12

was the document, 324.13

            BOARD MEMBER LOUD:  Okay.  Then if14

you'll look at this Exhibit 21 it does15

reference 324 59th Street as the address. The16

particular diagram that you're talking about17

highlights the property next door, I believe18

is 316 59th Street. But then there's an19

asterisk just to the south of it that says Lot20

41, which is the specific lot that we're21

talking about.22
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            But all of the pages including1

that page, reference 324 59th Street as the2

address.3

            Your report from the November 124

meeting in paragraph (e) says that maps and5

pictures of the area and a diagram of the6

building was shown.  So it sounds to me based7

on your report and your testimony a few8

minutes ago that you did see this at the9

November 12 meeting, what you have in front of10

you right now?11

            COMMISSIONER GAFFNEY:  It's 316.12

And this --13

            BOARD MEMBER LOUD:  Well, just for14

our purposes right now, I'm just clarifying15

whether you've seen the so called revised16

report.  What we have marked as Exhibit 21 and17

the cover page is dated November 26, but the18

part that we're trying to clarify that the19

Commission saw is the drawings that is an20

attachment to that document.21

            COMMISSIONER GAFFNEY:  The22
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drawings -- the first drawings I saw when the1

Board of Zoning sent it, and that's what we2

have.3

            BOARD MEMBER LOUD:  Okay.4

              COMMISSIONER JEFFRIES:  Can I5

add to this?  I'm looking at the Advisory6

Neighborhood Commission, I guess they're7

minutes, dated November 30th. It's Exhibit 24.8

Do you have that in front of you, ma'am?9

            COMMISSIONER GAFFNEY:  Exhibit 24?10

            CHAIRPERSON MILLER:  It's the11

ANC's letter to the Board, dated November 30,12

2007.13

            COMMISSIONER JEFFRIES:  And letter14

(e) it states:  "Dr. Gaffney, ANC Commissioner15

7-C-05 and President of the Northeast Boundary16

Civil Association in which the property is17

located introduced Mr. Agbim, maps and18

pictures of the area and diagrams of the19

buildings were shown. After Mr. Agbim's20

presentation questions and answers began. It21

was a very lengthy discussion. Before the22
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meeting citizens had visited the --"1

            COMMISSIONER GAFFNEY:  Area.2

            COMMISSIONER JEFFRIES:  Area, I'm3

sorry.  "Took measurements, et cetera. Found4

that the space was not wide enough to build a5

house at that location.6

            Some information is on paper and7

the other was actually measured.  The lot's8

square footage of that land is too narrow. It9

would take portion of the already narrow10

alley.  It was suggested that Mr. Agbim find11

another location."12

            All I'm trying to get to is that13

I just want to make certain that this was14

presented to you at your meeting. I'm just15

going on what was written here.16

            I mean, it's all right if you17

don't recall seeing these particular drawings.18

But I just, you know -- I mean I'm just19

looking at Exhibit 21 the revised drawings.20

And don't get fixated on the address. We're21

talking Lot 41.22
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            COMMISSIONER GAFFNEY:  Okay.1

              COMMISSIONER JEFFRIES:  So I2

think the applicant's statement is that these3

drawings were submitted to you. And that4

seemed to be in conflict. I mean, you said5

that they weren't. I just wanted to make6

certain.  If you could just look at them7

again.8

            CHAIRPERSON MILLER:  You know9

what?  We could --10

            COMMISSIONER GAFFNEY:  All right.11

            CHAIRPERSON MILLER:  Oh, go ahead.12

No, if you're ready.  We were just going to13

say we could get back to you on that.  But if14

you're ready to answer, go right ahead.15

            COMMISSIONER GAFFNEY:  Well, it16

could have been submitted that night. I was17

busy chairing the meeting and what have you.18

So it could have been submitted. But we're19

talking about 324 59th Street.20

            CHAIRPERSON MILLER:  Right. We are21

talking about that. But does that mean the22



87

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

same thing to you when you say we're talking1

about 324 that it's Lot 41?2

            COMMISSIONER GAFFNEY:  Yes,3

according to -- yes, I saw Lot 41 at 324 59th4

Street.5

            CHAIRPERSON MILLER:  Okay.6

              COMMISSIONER JEFFRIES:  Let's7

just all say Lot 41 for now so that we're all8

clear.9

            COMMISSIONER GAFFNEY:  All right.10

Lot 41.11

            COMMISSIONER JEFFRIES:  Okay.12

              CHAIRPERSON MILLER:  Now at this13

stage in the proceedings do you have any14

questions for Mr. Agbim on the plans or on his15

application?16

            COMMISSIONER GAFFNEY:  Yes.17

            CHAIRPERSON MILLER:  Okay.  Now's18

the time to ask any questions.19

            COMMISSIONER GAFFNEY:  Mr. Agbim,20

I think I heard you state that you will have21

full clearance size of the property, there'll22
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be like walking space on each side?1

            MR. AGBIM:  That's correct.2

            COMMISSIONER GAFFNEY:  The space3

is too narrow.4

            CHAIRPERSON MILLER:  You will have5

a chance to testify. That's testimony, what6

you're saying about it. Now is your chance7

just to ask questions. So hold your comments8

for your time.9

            COMMISSIONER GAFFNEY:  Okay.10

              CHAIRPERSON MILLER:  Any other11

questions?12

            COMMISSIONER GAFFNEY:  No, no more13

questions.14

            CHAIRPERSON MILLER:  Okay.  Any15

other Board questions?16

            COMMISSIONER JEFFRIES:  No.17

            CHAIRPERSON MILLER:  Mr. Agbim,18

anything else you want to say at this point19

before we go to the Office of Planning20

            MR. AGBIM:  No. Thank you.21

            CHAIRPERSON MILLER:  Okay.22
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              Good morning.1

            MR. LAWSON:  Good morning, Madam2

Chair. For the record my name is Joel Lawson3

with the D.C. Office of Planning.4

            It's nice to be back. I haven't5

been to the Board for a while. It's nice to6

see you all.7

            I'm here simply to introduce a new8

staff member in the Office of Planning. Paul9

Goldstein has joined us. He joined us a couple10

of months ago. He's going to be working on11

both BZA and Zoning Commission cases, as well12

as helping with the zoning review and kind of13

being a jack of all trades. And this is his14

first BZA case.15

            So I'd just like to introduce to16

you Paul Goldstein.17

            Thank you.18

            CHAIRPERSON MILLER:  Thank you19

very much. It's good to see you back, Mr.20

Lawson.21

            And it's good to have you here,22
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Mr. Goldstein.1

            This is a pretty thorough report.2

Do you want to address any highlights?3

            MR. GOLDSTEIN:  Sure.  Yes, I'd4

like to.   Thank you.5

            And thank you for the6

introduction.7

            Good morning, Madam Chair and8

Members of the Board. The Office of Planning9

supports the applicant's request for area10

variances related to lot area, lot width and11

side yard width to build a single-family12

detached home at Lot 41 on an R-2 zoned13

property.14

            By way of background the15

applicant, as you've heard, submitted his16

original application in July 2007. In that17

application he proposed to build a semi-18

detached house on the northern lot line of his19

property. He needed a variance at that point20

for lot width and, OP believed for 405.3 as21

well.22
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            As a result of subsequent1

consultations between OP and the applicant,2

the applicant filed a revised submission at3

the end of November, most notably his new4

submission shifted the location of the house.5

He now proposed to build a detached house on6

the property with 4 foot side yards on either7

side, which OP believes is a preferable site8

plan because it creates greater distance with9

an adjoining neighbor.10

            As a result of the change to the11

detached proposal, the applicant needs12

variances for lot width, lot area and side13

yard requirements.14

            OP supports the applicant's15

request based on its review of the three part16

variance test. First, OP believes the property17

is unique in its width and lot area, both of18

which fall short of the current requirements19

for a detached home in an R-2 zone. The20

property is only 25 feet wide by 140 feet21

deep, for a total of 3500 square feet.  These22
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nonconforming dimensions are a relic of a1

nearly century old subdivision, which was2

created in May 1900 which, of course,3

substantially predates the 1958 zoning4

regulations.5

            The applicant's is unable to make6

the property conformed to the R-2 detached7

home requirements of a minimum 40 foot yard8

width, a minimum 4,000 square feet and 2 eight9

foot side yards.10

            Second, these restricted11

dimensions create a practical difficulty to12

the development of the property for13

residential use. Without relief, the property14

is not developable and will remain vacant.15

But even if it could comply with the width and16

lot area requirements, the 2 foot 8 foot side17

yard requirement would force him to build a 918

foot wide house if it was strictly applied.19

            And third, relief can be granted20

in this case OP believes without substantial21

detriment to the public or substantial22



93

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

impairment of the intent of the zoning1

regulations.  The R-2 zone permits single-2

family detached houses by right, which the3

applicant is here proposing.  There are4

neighboring homes built on similar5

nonconforming lots which have received6

variances for both lot width and side yards.7

And other nearby homes predate the 1958 zoning8

regulations.9

            Finally, the proposal is10

consistent with the Comp Plan's designation of11

this property as low density residential as12

well as the Comp Plan support for in-fill13

residential housing developing on vacant lots14

in this area of the city. Therefore, OP15

supports a grant of the relief requested.16

            And that concludes my17

presentation.  And I'm available for18

questions.19

            Thank you.20

            COMMISSIONER JEFFRIES:  Thank21

you,Mr. Goldstein.  And welcome.22



94

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

            MR. GOLDSTEIN:  Thank you.1

            COMMISSIONER JEFFRIES:  And what's2

the standard for uniqueness given that there3

are other properties, other lots in this area4

that are exceptionally narrow?5

            MR. GOLDSTEIN:  The standard in6

this case is just that it, as well, it's7

similar to the other properties. It's just too8

narrow to build on either a semi-detached or9

a detached home.  So without relief, it is10

practically undevelopable.11

            COMMISSIONER JEFFRIES:  No. I12

just, you know, we've seen cases before that13

made the case for uniqueness and, you know,14

every lot on the block is 25 feet, but there's15

one lot that's 20.  And so in that case, you16

know, you really understood uniqueness. But17

there are other lots here that are narrow.18

And your report indicates that these lots were19

afforded variances you said in 1968?20

            MR. GOLDSTEIN:  Yes, at least two21

of them were.22
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            COMMISSIONER JEFFRIES:  Yes.1

Okay.  Okay.  Thank you.2

            MR. GOLDSTEIN:  Yes, sure.3

            Also on the northwest corner of4

the square Lot 22 is actually 22 feet wide.5

You find that the lots on the north and south6

side of the square are actually even narrower.7

And that actually received a variance, I8

believe, about two years ago.9

            COMMISSIONER JEFFRIES:  But,10

obviously, I mean you know we need to -- your11

case here is that, you know, in order for12

these lots to be developed and for them to be13

comfortably used, that we have to provide some14

sort of relief here?15

            MR. GOLDSTEIN:  Yes.16

            COMMISSIONER JEFFRIES:  Okay.17

Thank you.18

            CHAIRPERSON MILLER:  I just want19

to address Mr. Jeffries question, too, about20

uniqueness. Because the way I read the statute21

and our regulation I think that there are two22
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different standards in the statute. One is for1

those properties that are before the adoption2

of the zoning regulations and those that are3

after.  Because it says at the beginning here4

"Whereby, reason of exceptional narrowness,5

shallowness or shape of a specific piece of6

property at the time of the original adoption7

of the regulations," that's the first half8

that I think applies here.  Because you'll see9

in this case, they were all part of this10

subdivision and there are all these other11

properties that share the same narrowness.12

And I think that the regulation does not13

require them to be unique from each other.14

That they have this exceptional narrowness at15

the time of the regs, and when the regs came16

in, they were deemed nonconforming.17

            And that the other half of the18

reg, just to finish that, then it says:  "Or19

by reason of exceptional topographical20

conditions or other extraordinary exceptional21

situation or condition of a specific piece of22
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property."  And I think in that case when1

we're talking about properties that were2

developed afterwards, then they have to be3

unique that way.4

            My question is that the ANC has a5

concern about the narrowness of the house now6

that's going to be on this property.  I think7

it's the narrowness of the house. They just8

feel that the property is, anyway, too narrow.9

So could you address why it's not too narrow?10

I mean, are all these other houses on similar11

lots equally narrow and there's no adverse12

impact?13

            MR. GOLDSTEIN:  Yes. Well, the14

lots are equally narrow. I believe that15

probably some of the homes that predate the16

1958 zoning regulations may actually be a17

little wider as well on the properties than18

you might be permitted to get now.19

            Yes, the lots are narrow.  I don't20

think it's an unusual type of building for21

that street.22
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              We wanted to take it off the lot1

line to give the neighbors a bit more2

breathing room and to also create decent side3

yards and workable side yards on both sides.4

We settled on the 4 foot width on each side.5

            I think a 17 foot wide house is6

not an extraordinarily narrow house in anyway.7

It's on the narrow side, but it's not8

unusually small. And I think it's not a bad9

use of the site.10

            COMMISSIONER JEFFRIES:  I mean you11

have a row dwelling, I have a rowhouse that's12

17 feet wide.13

            MR. GOLDSTEIN:  Yes.14

            CHAIRPERSON MILLER:  So you don't15

see any adverse impacts necessarily from a16

narrow house?17

            MR. GOLDSTEIN:  No, I do not.18

Based on some of the information I have, it19

appears that with the side yards with the20

neighbors to the north and the south, you'll21

actually have about 8 feet between homes. I22
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think it's to the south and 11 feet to the1

north. So it's not going to ride right up2

against the homes next door.3

            COMMISSIONER JEFFRIES:  Mr.4

Goldstein, if you look at Exhibit 5, the top5

right hand photo, do you know the distance6

between these two homes, roughly?  Is that7

eight?8

            MR. GOLDSTEIN:  That's9

extraordinarily narrow.10

            COMMISSIONER JEFFRIES:  Yes.11

            MR. GOLDSTEIN:  The lot that's12

empty would be to the right of that house.13

            COMMISSIONER JEFFRIES:  Right,14

right.15

              MR. GOLDSTEIN:  So, it's a16

strange pattern that developed along that17

block  where--18

            COMMISSIONER JEFFRIES:  And that's19

very tight. I mean, that doesn't look like 820

feet to me.21

            MR. GOLDSTEIN:  No, that would not22
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be 8 feet.1

            COMMISSIONER JEFFRIES:  Right.2

            MR. GOLDSTEIN:  I believe that3

probably I think the one right to the south of4

this, at least one of those, is pre-1958.5

            COMMISSIONER JEFFRIES:  Yes.6

            MR. GOLDSTEIN:  It's not a pattern7

we would encourage.8

            COMMISSIONER JEFFRIES:  Yes.9

            MR. GOLDSTEIN:  At that point it10

almost should just be a semi-detached home,11

but it isn't.12

            COMMISSIONER JEFFRIES:  I mean I13

believe, you know, we're not talking about14

that.15

            MR. GOLDSTEIN:  Yes.16

            COMMISSIONER JEFFRIES:  But I'm17

just looking at just an example here that --18

I think there's windows.19

            CHAIRPERSON MILLER:  Just as a20

general rule, are there some lots that just21

aren't developable?  I mean, for instance,22
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they are too narrow or for some other reason?1

Even though you have a lot, you can't develop2

it?3

            MR. GOLDSTEIN:  I assume that4

there are lots that we would probably5

discourage development on if they were6

extraordinarily small in some way.7

            CHAIRPERSON MILLER:  Okay.8

              MR. LAWSON:  If I can chime in9

on that.  We haven't actually seen very many10

of those in my experience here. There are some11

instances where we encourage people to12

consolidate lots that are very, very small to13

create a more buildable situation. That's not14

possible in this case because both of the15

adjacent lots were already developed.16

            If one or both of the adjacent17

lots to this property had been undeveloped, we18

may have encouraged a different form of19

development.  I'm not quite sure, but we may20

have. In this case both side lots were21

developed. There's not an opportunity for22
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consolidation of two lots, nor is there an1

opportunity, really, for the creation of two2

semi-detached dwellings that would provide the3

8 foot side yard on either side of those semi-4

detached dwellings.5

            So this is kind of a land-locked6

lot in between two developed lots which is7

what brought Paul and the Office of Planning8

to the solution of a detached dwelling on this9

lot.10

            COMMISSIONER JEFFRIES:  And11

there's really no other alternative, other12

than it just remaining vacant. I mean what13

else can you put there?14

            MR. LAWSON:  That's exactly it.15

And, you know, certainly the District in16

general is strongly encouraging, very strongly17

encouraging actually the development of the18

vacant lots that exist throughout the District19

and certainly in many parts of Ward 7 and 8.20

We think this is a perfect example, actually,21

of one of those vacant lots that could remain22



103

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

derelict and unused or it could be developed1

with a single-family dwelling, which is in2

character with the area, which is why we were3

so supportive of the applicant's efforts in4

getting a development on this property.5

            COMMISSIONER JEFFRIES:  Well, I'm6

really interested in hearing from the ANC7

Commissioner and the community in terms of to8

get a sense of how they're viewing this.9

            BOARD MEMBER LOUD:  Before we do10

that, I just have one quick question for Mr.11

Goldstein.12

            And first, let me commend you on13

your report, too. I thought it was excellent.14

            MR. GOLDSTEIN:  Okay.15

              BOARD MEMBER LOUD:  As you know,16

and it's in your report, one of the prongs of17

the variance test is that the relief has to be18

granted -- the relief cannot be granted unless19

there's no substantial detriment to the20

public. And I think where the ANC is coming21

from and their argument sort of fall under22
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that prong.1

            One of the things you mentioned in2

your report, I just want you to kind of3

elaborate on this prong so the record is full,4

is that the site plan reduces all negative5

light and air impacts. And if you can just6

elaborate on that a little bit?7

            MR. GOLDSTEIN:  Sure.8

            BOARD MEMBER LOUD:  And the9

concern that was raised by the ANC regarding10

the reduction of the alley space in terms of11

parking, or perhaps the intrusion of the12

project into the alley?13

            MR. GOLDSTEIN:  Sir, I'd be happy14

to address those questions.15

            It was my belief that once the 416

foot side yards were created and the buffer17

was made between the homes to the north and18

the south, that that would then give a proper19

amount of space between the homes and allows20

for the light and air to be able to filter21

into the sides of the adjoining homes.22
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            It's not an unusually tall home.1

It's consistent with what's around it.  And so2

it seemed that the massing would not have a3

negative impact on adjacent property.4

            As well as Mr. Agbim mentioned5

earlier, his property development is6

contained.  His parking is toward the rear of7

his property, which is actually about 72 feet8

his rear yard, so it's quite large.  There9

would be actually no reason to intrude into10

the alley, given how much space he has. And11

the parking it located within his property. He12

would just be accessing it from the public13

alley.14

            So I really don't foresee any kind15

of intrusion into the existing alley.16

            MR. LAWSON:  I'm not sure if this17

is where, say, maybe some of the confusion18

came in. But when we look at the site plans19

that are part of this application, the way the20

drawing is shown it almost does look like the21

parking is located on the alley itself.  The22
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Office of Planning and DDOT through the1

building process, we wouldn't have allowed2

that.  The parking must be located on the3

alley.4

            I think what looks like the5

property line on the one drawing is actually6

a fence that's being put in and the property7

line extends further to the top of the page to8

encompass the actual parking space.9

            So just to make it really clear,10

the parking space is on the property. No part11

of this development extends out into the12

alley, nor would we have supported any part of13

this project exceeding out into the alley.14

            We strongly as a matter of course15

encourage applicants to use the alley where16

one exists for accessing parking rather than17

putting in another curb cut from the front of18

the property which impedes pedestrian access19

along the street.20

               So just to reiterate what Paul21

said, we very much support this solution to22
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provide the parking from the alley, but on his1

property.2

            BOARD MEMBER LOUD:  And, Mr.3

Goldstein, did you come across persons in the4

community that supported the project?5

            MR. GOLDSTEIN:  Yes, I did.6

            BOARD MEMBER LOUD:  Can you7

elaborate on that?8

            MR. GOLDSTEIN:  Sure. A letter, I9

believe, was submitted.  It's in my file from10

his neighbor to the south, which I believe --11

I should now guess at the address number. I12

think it's 314, I believe, in support of the13

property.14

            Another owner for a property up on15

Dix Street, which is a bit further away from16

his actual location, also wrote in support.17

            I was told by Mr. Agbim that18

orally the neighbor to the north of his19

property, Lot 40 I believe, supported the20

proposal. But I have not seen that.  He was21

not able to secure a letter to that effect.22
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            BOARD MEMBER LOUD:  Thank you.1

saw the Exhibit 22, the neighbor to the south.2

I didn't see the support letter from the Dix3

Street property.4

            MR. GOLDSTEIN:  Okay.5

              BOARD MEMBER LOUD:  Have you6

actually seen that?7

            MR. GOLDSTEIN:  I have actually8

seen that.9

            BOARD MEMBER LOUD:  Okay.  Let me10

look a little further.11

            MR. GOLDSTEIN:  Sure.12

            BOARD MEMBER LOUD:  Thanks.13

            CHAIRPERSON MILLER:  Mr.14

Goldstein, did you discuss with DDOT the15

applicant's concern about the condition of the16

alley?17

             MR. GOLDSTEIN:  I did.  I was on,18

I believe, an email that Mr. Agbim sent DDOT19

as well.  I tried to follow up separately, but20

I did not receive any kind of official21

response from DDOT.22
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            CHAIRPERSON MILLER:  Okay.   And1

in your view that doesn't effect the relief2

that's being sought here today?3

            MR. GOLDSTEIN:  I don't believe4

that it does.  If you look at aerial photos5

you can see that cars are accessing the rear6

yards.  At least it appears a dozen properties7

that have space for cars behind their homes8

that access them from the alley. As well I've9

driven to the property. I've not actually not10

driven the length of the alley, but I've11

eyeballed it myself. And it appears to me that12

it is a functional alley.13

            CHAIRPERSON MILLER:  And my last14

question is were at the ANC meeting when this15

application was being considered?16

            MR. GOLDSTEIN:  No, I was not.17

            CHAIRPERSON MILLER:  Okay.  Mr.18

Agbim, do you have a copy of the Office of19

Planning's report?20

            MR. AGBIM:  Yes.21

            CHAIRPERSON MILLER:  And do you22
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have any questions for the Office of Planning?1

            MR. AGBIM:  No, no.2

            CHAIRPERSON MILLER:  And does the3

ANC have any questions for the Office of4

Planning, and do you have a copy of the Office5

of Planning report?6

            COMMISSIONER GAFFNEY:  No, I7

don't.8

            CHAIRPERSON MILLER:  We'll see9

that you get one.10

            Ms. Bailey, is it possible to get11

Ms. Gaffney a copy of the Office of Planning12

report?13

            Do you think you would like to ask14

Office of Planning any questions at this time?15

            COMMISSIONER GAFFNEY:  Yes, I16

would like to.17

            CHAIRPERSON MILLER:  Okay.18

            COMMISSIONER GAFFNEY:  What19

consideration have you given to the alley? The20

alley is unpaved. Both alleys are unpaved and21

residents are parking on 59th Street, because22
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that's the paved street.  And it's a very bad1

alley when it rains, there are all potholes2

and all of that in it.  And in order to get3

that alley paved, if this house is built4

there, it's going to be a very-very narrow5

alley. And I don't see where you consider the6

space between the alley and the house.7

            MR. GOLDSTEIN:  Okay.  Thank you8

for your question.9

            I think -- let me take the last10

part first.  I think there is sufficient space11

between the alley and the house. There's about12

72 feet separating the alley from the house13

that's going to be built.14

            I don't believe that necessarily15

adding one more house is going to change the16

functionality of the alley. And it appears to17

me that since neighbors are using it and I've18

heard, I haven't seen it in writing, that19

there are public agencies also using the alley20

that it's hard for me to necessarily be21

convinced that one more car to a house is22
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going to change the use of it or the utility1

of it.2

            As far as whether the alley is3

substandard, in some ways that may in fact be4

true and should be something that maybe is5

improved at some point in the future.6

            COMMISSIONER GAFFNEY:  May I --7

            CHAIRPERSON MILLER:  You can ask.8

This is the time just to ask questions. You9

can reserve your comments for -- your next,10

actually, in this order.11

             COMMISSIONER GAFFNEY:  Okay.12

              CHAIRPERSON MILLER:  So if you13

have any other questions, though, for the14

Office of Planning?15

            COMMISSIONER GAFFNEY: No.16

             CHAIRPERSON MILLER:  Did you get17

your report yet?18

            COMMISSIONER GAFFNEY:  No.  Oh,19

I'm sorry. I'm sorry. I wasn't looking.20

            CHAIRPERSON MILLER:  Okay.  Any21

other Board questions?  No.22
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            Okay.  At this point then you can1

present the ANC's case.2

            COMMISSIONER GAFFNEY:  All right.3

Before I do that, we have a neighbor who lives4

right next to this property that is going to5

be built.  We got the neighbors here.  We have6

neighbors on the street.  And they all7

attended the meeting that night. And they're8

here to, you know, talk about the property9

themselves. Because they live right next door10

to the property.  And you can get some more11

information from them when they come up to12

give you information about that. But our13

points are well taken.14

            And our points from the meeting15

are well taken in our statement that we sent.16

            CHAIRPERSON MILLER:  Okay.  We do17

have your letter.  And it appears to meet the18

great weight requirements.And so we will19

address it in our deliberations.20

            I think what we gleaned from it,21

at least I do, is that you're concerned about22
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the narrowness of the property?1

            COMMISSIONER GAFFNEY:  Yes.  And2

I would like for if you give the rest of the3

owners who have property right next door and4

a citizen an opportunity to express their5

concern and tell you --6

            CHAIRPERSON MILLER:  Oh, we will.7

I mean, the order of procedure is we go, you8

know, applicant, Office of Planning, ANC,9

persons in support, persons in opposition.10

            COMMISSIONER GAFFNEY:  Yes.11

            CHAIRPERSON MILLER:  So if you12

want to rest on your report --13

            COMMISSIONER GAFFNEY:  Yes.14

            CHAIRPERSON MILLER:  -- we can15

move to persons in support.16

            COMMISSIONER GAFFNEY:  Yes.17

            CHAIRPERSON MILLER:  But there may18

be questions from the Board before we do that.19

Okay.20

              BOARD MEMBER LOUD:  Just a very21

brief question.  I really want to understand22
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the nature of the opposition of the ANC.  So1

help me out in terms of me articulating2

properly.3

            Does it drill down to just the4

alley question, the question of whether the5

property extends into the alley or will6

somehow disrupt the current functionality of7

the alley?8

            COMMISSIONER GAFFNEY:  Yes. We9

think that it will corrupt the function of10

that alley because the alley is too small and11

also the extension of the footage that he12

needs would not be appropriate because it13

would decrease the alley size.14

            BOARD MEMBER LOUD:  If you were to15

learn that the actual project does not extend16

into the alley, would that remove that as an17

impediment for the ANC?  If you were to be18

presented with objective information that it19

doesn't extend beyond the 140 feet of the20

site?21

            COMMISSIONER GAFFNEY:  No. What22
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happened is that it's there everyday. I see1

this property everyday. I live right in the2

community. A few blocks over. And we have3

dealt with properties on this particular4

location or in the area before, previously.5

And it's -- even to take the trees down, it6

would seem like it would it will do something7

to the alley.  In the back, nothing but trees8

in the area also.9

            So due to the narrowness and the10

impact and the areas for this particular11

location, and the closeness to the other12

property that's in existence now, this will be13

really bad for the community.14

            BOARD MEMBER LOUD:  Okay.  I think15

I'm understanding it a little bit better now.16

Just in terms of the corrupt function of the17

alley, specifically what do you mean by that?18

What do you mean by corrupting the function of19

the alley?20

            COMMISSIONER GAFFNEY:  Well, in21

order to build an alley, I mean -- well, first22
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of all, the alley is unpaved.1

            BOARD MEMBER LOUD:  Yes.2

            COMMISSIONER GAFFNEY:  All right.3

So it's a narrow alley. And when you pave an4

alley, it takes more space than actually what5

it is now. It's going to.  And if you put a6

paved alley in there, then that house is going7

to be so -- it has to be properly built onto8

the house, just about.9

            I mean, I wish that you all could10

see -- have seen this yourself as individuals11

so you could see what we're talking about.12

              It is -- I think some of these13

things should be stopped now before it gets14

worse.15

            BOARD MEMBER LOUD:  Okay.  I think16

I understand.  That at some point, it's not so17

much that the unpaved alley right now with the18

improvement of the project is going to be a19

problem.  But eventually when it's paved it's20

going to create some problems in terms of21

making it all mesh together, fitting it22



118

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

together?1

            COMMISSIONER GAFFNEY:  Yes. And in2

the area there are a lot of alleys that's on3

the books now to be paved.4

            BOARD MEMBER LOUD:  Okay.  All5

right.6

            COMMISSIONER JEFFRIES:  But,7

Commissioner, I just -- I'm sorry.8

            CHAIRPERSON MILLER:  Go ahead.9

            COMMISSIONER JEFFRIES:  But you do10

understand that this applicant is not going to11

build on the alley. It's just not possible.12

That he's going to build on what is legally13

his property.  And in terms of the condition14

of the alley, he's not responsible for that.15

And so I guess I'm trying to get at, and for16

everyone else who is going to come up here, I17

just want to understand:18

            (1)  On what your issue is, and I19

think I sort of understand that, but;20

            (2)  I want to understand what are21

you proposing?  Are you saying that you just22
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want it to remain vacant, the actual space?1

I mean, what it is that you're proposing2

happen on this particular plot of land?3

            COMMISSIONER GAFFNEY:  Well, I4

really proposing that a house should not be5

built on that land because it's going -- a6

house should not be built on that land because7

it isn't -- it isn't large enough to build a8

decent house on that land.9

             The house structure -- the house10

structure will have to be revised.  It isn't11

going to be built like the rest of the houses,12

per se.  It may be like a long -- you know13

long side house or something.14

            COMMISSIONER JEFFRIES:  The house,15

yes.16

            COMMISSIONER GAFFNEY:  Right. It17

wouldn't be build like the house right next18

door with that particular style.19

            COMMISSIONER JEFFRIES:  Well, what20

do you say about Office of Planning's21

contention is that there are other lots of22
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this size that have homes built on them in1

this block, is that correct?  I mean, what's2

your response to that?3

            Because I mean just understand4

what we said.5

            COMMISSIONER GAFFNEY:  Yes, I6

understood.7

             COMMISSIONER JEFFRIES:  I mean,8

you know the applicant has relied on a few9

things here.  So -- and a lot of times the10

developers, I mean they're looking for some11

predictability in terms of what they're going12

to do.  So how is it that we have to look at13

this differently than what was done previously14

in terms of variances given for building homes15

on narrow lots?16

            COMMISSIONER GAFFNEY:  All right.17

Recently I think I saw another house that is18

built similar like that. That did not come in19

front of the community. There are so many20

houses now being built and it does not come in21

front of the community at all. And when you22
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find out, the house is already up.  And that1

is something that we would like to be2

respectful about.  That those houses, or3

anyone who is building houses in the4

community, come to the community so we all can5

discuss it and then, you know, take some6

action; positive or negative. Because I'm7

quite sure none of you would like for odd8

houses to be built in your community.  And9

there is a house that was built in the10

community and we were not aware of it.  The11

only time we find out, the houses went up. It12

was going up. And I questioned, you know, the13

people who were building it.14

            COMMISSIONER JEFFRIES:  And I15

agree with you. And I think that is a16

travesty.  I mean, you know we see throughout17

the city a number of instances where this18

occurs. But in this case the applicant has19

come forward, has gone through the public20

process. We are now discussing the merits of21

his application. And, you know, again I'm22
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interested in hearing from the neighbors and1

so forth. But, you know, given that the city2

is trying to build more housing and we're not3

interested in having vacant lots that are not4

paying taxes and so forth and so on, you know5

I'm just trying to figure out what the6

alternative is as it relates to some of the7

neighbors, what you want to see this be.  And8

it sounds like you could go with a more narrow9

home.  At least what you're saying that you10

would prefer a smaller, a more narrower home11

or just for it to be vacant, to remain vacant?12

            COMMISSIONER GAFFNEY:  No, no, no.13

I didn't say a smaller narrow -- more narrow14

home. No. I condone that, a real narrow home15

of the situation that we're talking about now.16

            But there are many other vacant17

lots in the community that --18

            COMMISSIONER JEFFRIES:  Okay.  So19

this particular lot should remain vacant?20

            COMMISSIONER GAFFNEY:  Yes, this21

particular lot is vacant.22
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            COMMISSIONER JEFFRIES:  Okay.1

That's what -- oh, no, no, no.  I know it's2

vacant now. I'm saying you think it should3

remain vacant?4

            COMMISSIONER GAFFNEY:  Well,5

either remain vacant or put something that's6

more conducive on, not a house.7

            COMMISSIONER JEFFRIES:  Okay.8

              COMMISSIONER GAFFNEY:  It can be9

a little park area, put chairs where they can10

sit or something like that.11

            COMMISSIONER JEFFRIES:  Okay.12

Okay.  Thank you. Thank you, Commissioner.13

            CHAIRPERSON MILLER:  All right. I14

just have one question, and I think the15

neighbors can address this too, though.16

            I think we're not totally getting17

why -- what's the problem with the house18

there?  How does it adversely impact the19

public?  Is it you don't the style of this20

house, maybe, and that's the problem or is it21

-- because if a house is narrow, it really22
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effects its occupant more than effects the1

surrounding community?  So we're trying to get2

at what is it that's really bothering the ANC3

and the community about this house going here.4

            COMMISSIONER GAFFNEY:  I could let5

some of the constituents speak to that.6

            CHAIRPERSON MILLER:  That would be7

fine. That would be fine.8

            COMMISSIONER GAFFNEY:  Okay.9

              CHAIRPERSON MILLER:  Yes, let's10

do that.11

            COMMISSIONER GAFFNEY:  All right.12

            CHAIRPERSON MILLER:  Okay.  Thank13

you.  Thank you very much.14

            Is there anywhere here who is15

going to testify in support of the16

application?  Support first.17

            We do have a letter in support.18

            COMMISSIONER GAFFNEY:  No.19

            CHAIRPERSON MILLER:  But why don't20

we get to then the people who are to testify.21

All those who are interested in testifying in22
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opposition to this application, why don't you1

come forward at this time?  I think there's2

room for everyone. I don't see too many people3

here.4

            Have you all been sworn in?  You5

haven't.  Okay.  I just want to make sure6

anybody who needs to be sworn in is sworn in7

right now so Ms. Bailey only has to do this8

one more time this morning.9

            COMMISSIONER JEFFRIES:  Is there10

anyone else?11

            CHAIRPERSON MILLER:  The two of12

you?13

            COMMISSIONER JEFFRIES:  In the14

back that's seated, are you planning on15

speaking.  No.  Okay. I'm sorry.16

            CHAIRPERSON MILLER:  Okay.  Have17

you been sworn in?  I don't know your name18

yet.19

            PARTICIPANT:  Yes, I have.20

            CHAIRPERSON MILLER:  Okay.  Fine.21

Okay.22
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              (Witnesses sworn).1

            CHAIRPERSON MILLER:  Okay.  I want2

to remind those who are here to testify in3

opposition that I read the procedures at the4

beginning of this hearing, but those who are5

not parties they get to testify as persons,6

and they have 3 minutes to testify. And that7

doesn't include our questions.8

            Okay.  So if you see this clock9

running 3 minutes, that's what it means.  That10

should be adequate amount of time just to give11

your general testimony. And then we can follow12

up with questions.13

            Okay.  And would you start with14

introducing yourself for the record and giving15

your name and address?16

            MS. ALEXANDER:  My name is Kathy17

Alexander. My address is 322 50th Street, N.E.18

D.C. 20019.19

            CHAIRPERSON MILLER:  Go ahead.20

            MS. ALEXANDER:  I'm not sure what21

information you have in your packets regarding22



127

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

which property we're talking about.  I think1

Mr. Agbim has two properties on my street. One2

is between two houses and one is adjacent to3

an alley and my house. And I'm not really sure4

what you guys are looking at, but I had an5

opportunity to look at the photos that Ms.6

Gaffney had, and they were not the same as the7

property that we're discussing today, or that8

we discussed in the ANC meeting. So I just9

want to make sure we're on the same page.10

            CHAIRPERSON MILLER:  We're talking11

about the property that is between two other12

properties.13

            MS. ALEXANDER:  That's not the14

property we discussed at the ANC meeting.  The15

one we discussed, it's my house, a vacant lot16

and an alley.17

            COMMISSIONER JEFFRIES:  Stop the18

clock.19

            COMMISSIONER JEFFRIES:  I would20

like to know specifically what property was21

discussed at the ANC, if you can just describe22
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it?1

            MS. ALEXANDER:  My house number is2

322, and there's a vacant lot right next to my3

house which if a house to be built there, it4

would be 324, common sense.  There's an alley5

adjacent to it. That's it.  That's what we6

discussed at our ANC meeting.7

            COMMISSIONER JEFFRIES:  I don't8

think that's what we're talking about here.9

            MS. ALEXANDER:  No, I'm sure10

you're not.11

            COMMISSIONER JEFFRIES:  Yes. Yes.12

            MS. ALEXANDER:  No, that is not13

the property.14

            COMMISSIONER JEFFRIES:  Okay.15

              CHAIRPERSON MILLER:  Can I just16

clarify, Mr. Agbim, did you talk about the17

other property as well or is this just a18

misunderstanding based on the address that was19

given to you to use?20

            MR. AGBIM:  This is the exact set21

of plans that I passed around at the ANC22
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meeting. I did not discuss any other property1

other than Lot 41.  The information that I2

passed around had a site plan, a plat and a3

set of plans and discussed specifically Lot 414

and was described to be between --5

            CHAIRPERSON MILLER:  Okay.6

              MR. AGBIM:  -- 314 and 316.7

            CHAIRPERSON MILLER:  That's okay.8

You said that.  Okay.    I just wanted to make9

sure.  So this is somewhat of a10

misunderstanding.  And so my question is it11

does not involve the piece of property next to12

your house on the alley?13

            COMMISSIONER JEFFRIES:  This is14

Lot 41.15

            CHAIRPERSON MILLER:  So do you16

have any concerns with this property that17

we're discussing, Lot 41 which is between 31418

and 316?19

            MS. ALEXANDER:  I think for a20

developer to purchase a piece of land, a lot21

of land, they should do due diligence as far22
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as finding out if they need a variance or what1

the community thinks should be in that area.2

I think that they should do more on their3

part.      We didn't force him to buy that4

piece of property. Someone else could have5

bought. Maybe one of the neighbors could have6

bought it and just increased the size of their7

home.8

            So to just go out and arbitrarily9

purchase a piece of lot and then expect for10

the neighbors to just agree with you to11

sticking a house in a vacant lot, it's12

unacceptable.13

            BOARD MEMBER LOUD:  I'm confused14

a little bit.  You know, bear with me.15

            Did you come to testify16

specifically about Lot 41?17

            MS. ALEXANDER:  I came to testify18

about the lot which is adjacent to my house,19

which is the one he discussed at the ANC20

meeting with us.21

            CHAIRPERSON MILLER:  But that's22
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not what we're talking about today in this1

room.2

            MS. ALEXANDER:  And I didn't3

realize. When I saw the picture, I knew we4

were talking about two different things.5

            COMMISSIONER JEFFRIES:  Okay.6

              MS. ALEXANDER:  But everyone at7

the ANC meeting, we discussed a different lot.8

            BOARD MEMBER LOUD:  So the weight9

of your concern this morning would have been10

something different than what we're talking11

about this morning?12

            MS. ALEXANDER:  Yes. Yes.13

            BOARD MEMBER LOUD:  Okay.  Just14

wanted to -- you know, I want to be on the15

right page, to use your terminology.16

            MS. ALEXANDER:  Okay.  Yes.17

            BOARD MEMBER LOUD:  Okay.  And so18

specifically with the property that we're19

talking about this morning --20

            COMMISSIONER JEFFRIES:  Lot 41.21

            BOARD MEMBER LOUD:  -- Lot 41 for22
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the record, apart from what you just shared,1

do you have very specific concerns about what2

you've heard this morning?3

            MS. ALEXANDER:  Just basically4

what everyone else has been saying, just5

sticking a house on a vacant lot in a6

neighborhood.7

            BOARD MEMBER LOUD:  Okay.  Okay.8

Thank you.9

            MS. ALEXANDER:  Yes.10

            CHAIRPERSON MILLER:  Anything11

else, Ms. Alexander?12

            COMMISSIONER JEFFRIES:  Yes, you13

got two minutes left.  And we sort of --14

            CHAIRPERSON MILLER:  Yes. You15

don't have to fill the minutes.16

            MS. ALEXANDER:  Oh, no, that's17

okay.18

            COMMISSIONER JEFFRIES:  Okay.19

              CHAIRPERSON MILLER:  Just want20

to make sure that you're through.  Okay.21

              Okay.  Would you introduce22
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yourself for the record, please, name and1

address?2

            MS. BENSON:  Good evening to the3

panel.4

            My name is Mary Benson. I live5

312½ 59th Street, N.E.6

            Okay.  My concern --7

            BOARD MEMBER LOUD:  Could you8

repeat your address again?9

            MS. BENSON:  My address is 312½ or10

either the word half, 59th Street, N.E. I have11

lived there over 40 years.  Okay.12

              I understand about the mix up in13

the hearing and the meeting that we had.  But14

that was given to us was 324, which would be15

next door to Kathy Alexander's home.  Okay.16

This is what we was told.17

            So then I learned later from what18

I learned this morning, we're speaking of19

between 314 and 316.  Well, 314 and 316 are20

both Section 8 house.  There are Section 821

people live there.  Okay.22
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              Now, 314, I've known the person1

who first owned the house when I first moved2

there, which was the Datsuns. From Datsuns to3

Bellevidard. And then after that it was owned4

by another lady, and she rented it out. And5

then a Section 8 person purchased it, I gather6

it was you, sir, purchased.  And it's been a7

Section 8 house ever since.8

            This house, 314 is in terrible9

condition.  I have known all the tenants have10

lived in it. From my review and speaking to11

each tenant that lived in it and the owner,12

Ms. Bueller told me this house was condemned13

by two inspectors. It needed to be torn down14

and rebuilt.15

            Okay.  So if Mr. Ike would16

consider tearing down 314 and building two17

brick houses like 316 and 318, I don't think18

the neighborhood would have a problem with19

that.20

            The house is in bad condition.21

The heating bills run over a thousand dollars.22
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Now I got that from Ms. Cartswell.1

            Also, when Ms. Bueller was living2

there, her heating bill was between $700 and3

$800 a month.4

            The water pipes kept busting5

underneath of the house.  Okay.6

              And not only on top of that, I7

understand the house is very, very cold8

downstairs and the people stayed upstairs9

because it was so cold in it.10

            It has two furnace.  A furnace11

upstairs in a closet and a furnace on the12

first floor, heating unit.  Okay.13

              Now as far between 316, the lady14

that owned that was Mr. Evelyn Simon. She's15

deceased, that was sold.  Greens move in it.16

They sold it. Now Section 8 owns it. So17

there's a fence in the back. The fence in the18

back is correct on the line. The fence to the19

front of the house is incorrect.  The reason20

the fence in front of house is incorrect is21

because Mr. Datsun owned it and he had a great22
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big old thick tree there, and he refused to1

let Ms. Simon run a fence up on that property.2

So she had to curve the fence all the way on3

her property. So if he measured from my wall4

to that fence from the front that is incorrect5

measurements.6

            So I would suggest, and speaking7

for my neighbors, I don't think -- am I right,8

Ms. Gaffney, that we would have a problem if9

he tore down 314, which it has rats. I have10

put out rat poison, and I'm tired of buying11

rat poison.12

            CHAIRPERSON MILLER:  You're going13

to have to wrap it.14

            MS. BENSON:  Okay.15

              CHAIRPERSON MILLER:  Yes.16

            MS. BENSON:  So I don't know if17

Mr. Ike would consider tearing that ragged18

house and building two new houses like 316 and19

318 combined.20

              That's my statement.21

            CHAIRPERSON MILLER:  Well you22
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raised an interesting point.  And let me just1

ask Mr. Agbim about that. Do you own the2

property at 314?3

            MR. AGBIM:  No, I don't.4

            CHAIRPERSON MILLER:  Oh. If he5

owned it, it would have been a good point. If6

he doesn't own it, he can't tear down that7

house.8

            MS. BENSON:  Okay.  Well, from my9

understanding the person who owns 314 owned10

all that land. And he rents the house out to11

Section 8.  And the girl that lives there now12

is Karen. And she is a Section 8 provider13

there, and so is 316 Section 8 provider.   And14

I understand that that land belongs to 314.15

            CHAIRPERSON MILLER:  Okay.  I16

think Mr. Agbim can answer whether or not he17

owns the land or not. Okay.18

              MR. AGBIM:  Yes. I became when19

this application was initially filed, I was20

requested to provide a copy of the deed,21

specifically clarifying the ownership of the22
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property, which I did.1

             I do not own 314 or 316.  314 is2

Lot 42 and 316 is Lot 40.  I do not own either3

of those properties. I own only Lot 41, Square4

5264.5

            Thank you.6

            COMMISSIONER JEFFRIES:  And to7

your understanding was Lot 41 that you own now8

previously owned by the person that currently9

owns Lot 42?10

            MR. AGBIM:  No.11

            COMMISSIONER JEFFRIES:  Okay.12

              MR. AGBIM:  That person that13

sold Lot 41 is different than from the owner14

of Lot 42.15

            COMMISSIONER JEFFRIES:  Right.16

            MR. AGBIM:  And this is all17

verifiable with the Record of Deeds.18

            MS. BENSON:  May I say one more19

thing?20

            I know he doesn't own Lot -- I21

mean, 316. I met the guy who owns that one.22
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But the guy that owned 314, I only met him1

twice and I haven't seen him since.2

            CHAIRPERSON MILLER:  I think we3

have to take Mr. Agbim at his word.  But I4

thought it was an interesting point Office of5

Planning also raised the point that if this6

lot were in the same ownership as abutting7

lots or something, then they could do8

something else with the house. But given the9

constraints of this narrow property, there's10

only so much they can do.11

            So I mean I hear your concerns12

about the Section 8 housing, which is not13

really within our jurisdiction.  Okay.  And14

I'm not sure whether -- I guess I just want to15

ask you is there something with the style of16

this house or anything like that?17

            MS. BENSON:  Okay.  I have one18

more question.19

            CHAIRPERSON MILLER:  Okay.20

              MS. BENSON:  Did the person who21

measured the front part of the property, did22
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they go from my wall over to the fence that's1

crooked2

            MR. AGBIM:  The measurements for3

the property were derived from the D.C.4

Surveyor's records.5

            MS. BENSON:  Okay.  May I state6

one more thing?7

            I did see a guy out there8

measuring.9

            CHAIRPERSON MILLER:  This is going10

to have to be your last word, okay?11

            MS. BENSON:  Okay.  It is.12

            CHAIRPERSON MILLER:  Okay.13

              MS. BENSON:  I did see a fellow14

measuring and he measured from my fence to the15

crooked fence, which is way over too far. And16

that's what he measured.17

            CHAIRPERSON MILLER:  So that goes18

to what concern?19

            MS. BENSON:  That goes to my20

concern, I want to know what part did they21

measure.  Because the fence that's at 316 is22
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incorrect.  The front of it. The back is1

correct. But the front of that fence is2

incorrect. It should come more towards 314.3

            CHAIRPERSON MILLER:  And how does4

that effect the decision we're going to make5

today?6

            MS. BENSON:  Because if they made7

the wrong measurement through that front part,8

then they have property that belongs to 3169

instead of that lot he's speaking of.10

            CHAIRPERSON MILLER:  Okay.11

              BOARD MEMBER LOUD:  I just want12

to be real clear that I understand now kind of13

the mix up.14

            What we're calling -- well, what15

is Lot 41 and we have been calling 324 is16

sandwiched in between 314 and 316, is that17

correct?  Is 324 what on the drawings is18

identified as 324, that is in between 314 and19

316?20

            MR. AGBIM:  Yes, sir.21

            COMMISSIONER JEFFRIES:  Okay.  So22
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in all likelihood it's probably not going to1

end up being 324 or --2

            MR. AGBIM:  I don't know the3

manner in which they determine the addresses.4

But like I mentioned earlier, when we applied5

at DCRA they looked at the records and 322 was6

taken, and that was the last property that had7

a ratified address.8

            COMMISSIONER JEFFRIES:  I gotcha.9

I thought you had testified to that. I just10

wanted to be clear.11

            And so some of the confusion was12

probably that where 322 is thought that 32413

would be next to 322.  A little slow this14

morning, but I finally caught up to you guys.15

Okay.    Thank you.16

            CHAIRPERSON MILLER:  I think --17

what?18

            COMMISSIONER GAFFNEY:  Just one19

question.20

            CHAIRPERSON MILLER:  Okay.21

              COMMISSIONER GAFFNEY:  I heard22
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you stating that we're actually discussing 3161

-- I mean 314?2

            CHAIRPERSON MILLER:  No. I only3

asked about that because Ms. Benson made a4

comment that he could combine the lots and5

build something else.6

            COMMISSIONER JEFFRIES:  Can we7

just stay away from addresses for a second and8

just focus on lots.  Lot 40, 41 and 42. He has9

Lot 41.10

            COMMISSIONER GAFFNEY:  And 41 is11

324.  We need to get the lot with the address.12

            CHAIRPERSON MILLER:  He has an13

address, I believe, that was given to him as14

324.  But what seems to have confused everyone15

is that 324 is stuck between 314 and 316. And16

so people, it sounds like we're imagining that17

324 really wasn't there, that it was really at18

the end of the row near the alley. But we're19

talking about 41, which is between 314 and20

316.  Lot 41.21

            Are you still confused?22
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            COMMISSIONER GAFFNEY:  Okay.1

Because if Lot 41 is between 316 and 314, then2

we are not talking about the one on the alley.3

            CHAIRPERSON MILLER:  No, we're4

not.5

            COMMISSIONER JEFFRIES:  No, we're6

not.7

            COMMISSIONER GAFFNEY:  Wait a8

minute.9

              CHAIRPERSON MILLER:  Okay.10

              COMMISSIONER GAFFNEY:  You see11

it's a great confusion here.12

            CHAIRPERSON MILLER:  Okay.  We13

thought we had resolved this.14

            COMMISSIONER JEFFRIES:  Look on15

page -- you have the Office of Planning's16

report, Ms. Gaffney.17

            COMMISSIONER GAFFNEY:  Yes.18

            COMMISSIONER JEFFRIES:  Look on19

page 2.20

            COMMISSIONER GAFFNEY:  I didn't21

have time to read it.22
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            COMMISSIONER JEFFRIES:  Page 2.1

            COMMISSIONER GAFFNEY:  But where2

is it now?  Do you have it?3

            COMMISSIONER JEFFRIES:  And do you4

see the blowup?  You're on page 2, right, of5

the Office of Planning report?6

            COMMISSIONER GAFFNEY:  This is7

page 2.  It says page 2, BZA application.8

Okay.9

              COMMISSIONER JEFFRIES:  Okay.10

And you see where on the left there is just a11

general area site plan, it shows all the12

various parcels and something is blown up13

there. It's sort of highlighted.  That is Lot14

41.  I'm not even going to say an address, but15

it's Lot 41.16

            And then on top of that is Lot 4017

which has an address of 316.18

            Below that it says Lot 42, which19

has an address of 314.20

            We're dealing with what is21

highlighted there, you know, and then you see22
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that line that takes you over to the -- that1

blows it up. That's what we're dealing with.2

That's the site of the lot in question.3

            CHAIRPERSON MILLER:  Okay.  Yes?4

            MS. BENSON:  I would like to state5

at our meeting we did not get anything like6

that. That's probably why everything was so7

confused.8

            COMMISSIONER JEFFRIES:  Right.9

            MS. BENSON:  So it threw us off10

track and then he kept using that address.11

            COMMISSIONER JEFFRIES:  Yes.12

            MS. BENSON:  And that's what threw13

us off the track, too.14

            COMMISSIONER JEFFRIES:  Okay.15

              MS. BENSON:  But if we had16

gotten one of those printout like you just17

showed her, we wouldn't be confused.18

            COMMISSIONER JEFFRIES:  Yes.19

            CHAIRPERSON MILLER:  Well, what's20

your reaction to that?  I mean, you can't --21

as a community person?22
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            MS. BENSON:  I think this was1

misstated in that part.2

            CHAIRPERSON MILLER:  No. I mean,3

but do you have an opinion about that lot,4

whether are you opposed to a house being built5

on that lot, the one in between Lot 40 and Lot6

42?7

            MS. BENSON:  Well, actually, I am8

opposed to that because it will be jammed up9

on 314.10

            CHAIRPERSON MILLER:  Okay.11

              MS. BENSON:  Because as I stated12

before, the back part of the fence is correct13

on the lot, but the front part is way off the14

lot.15

            CHAIRPERSON MILLER:  Okay.  So16

you're still opposed to this?17

            MS. BENSON:  Yes, I am.18

            CHAIRPERSON MILLER:  Okay.19

              MS. BENSON:  I'm very much20

opposed to this building.21

            CHAIRPERSON MILLER:  Okay.  And22
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does the ANC have a final word on this whether1

or not you're opposed to the lot that's2

between Lot 40 and Lot 42 having this house3

built on it?4

            COMMISSIONER GAFFNEY:  I am still5

opposed to it because I'm being misled.  And6

if Lot 41 is on the alley, I oppose that.  If7

it's in between 316 and 314, there's a space8

in there to build a house or something, I9

would fully support it, or renovation or what10

have you.11

               But I am confused.12

            COMMISSIONER JEFFRIES:  Okay.13

              COMMISSIONER GAFFNEY:  I am14

still confused.15

            CHAIRPERSON MILLER:  Mr. Agbim,16

did you want to say something?17

            MR. AGBIM:  No.18

            CHAIRPERSON MILLER:  Well, it's19

hard -- I mean the only question I have is20

whether the ANC report reflects this21

application. And if it doesn't, why not?  And22
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so I would like you to respond to that.1

            MR. AGBIM:  Yes. Thank you.2

            CHAIRPERSON MILLER:  Okay.3

              MR. AGBIM:  During the4

presentation at the ANC, after I presented the5

project and, you know, we started taking6

question, a lot of the -- the issue, the7

gentleman sitting there, he's the owner of the8

property at 322. He presented a lot of issues9

regarding this property that I'm presenting10

and proposing being next to the alley.  And11

they also presented the fact that this12

property was going to take space from the13

alley.14

            At that point I made very major15

efforts to describe this property, the exact16

location of this property. That it was not17

next to the alley. That it was not going to18

take space from the alley. That it was in fact19

between 314 and 316.20

            There's no benefit for me to21

describe this lot to be in a different22
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location other than where it is. My intention1

there was to answer those questions, but2

nobody believed me that I was presenting the3

property in the right place. For some reason4

the community was fixed on the idea that the5

property was right by the alley. And I6

couldn't change that at the meeting. I did7

everything I could to explain that there's no8

way we're going next to the alley. We're not9

even close to the alley. The alley is to the10

rear of the property.11

             But as  stated in this statement12

by the ANC, they did not believe me. They13

measured on the property. I believe that my14

property should be the one at the alley and15

not the one in between 314 and 316.16

            CHAIRPERSON MILLER:  I have one17

more question for you, Mr. Agbim, just to18

understand the whole context here.  Are you19

familiar with the lot that's next to the20

alley?21

            MR. AGBIM:  I've seen it before.22
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            CHAIRPERSON MILLER:  Is it your1

property?2

            MR. AGBIM:  No.3

            CHAIRPERSON MILLER:  Oh, okay. How4

does it compare in narrowness to this5

property?6

            MR. AGBIM:  It appears two or7

three feet less than this property.8

            CHAIRPERSON MILLER:  It's a little9

even more narrow?10

            MR. AGBIM:  Right.11

            CHAIRPERSON MILLER:  Okay.12

            COMMISSIONER JEFFRIES:  Wait. And13

just so I'm clear, that's Lot 35?  What lot --14

            MR. AGBIM:  That's correct.15

            COMMISSIONER JEFFRIES:  Okay.16

Because I see -- oh, gee, my vision is17

terrible.18

            MR. AGBIM:  You can tell --19

            COMMISSIONER JEFFRIES:  Yes. Yes.20

See, I see address 322, which is the larger --21

which is part of the double lot?22
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            MR. AGBIM:  Right.1

            COMMISSIONER JEFFRIES:  And then2

just to the side of that, which aligns next to3

the alley is Lot 35, which does not have an4

address. But that's the lot that's in5

question.  Okay.  So I see what's going on6

here now. Yes.7

            COMMISSIONER GAFFNEY:  Just one8

last --9

            CHAIRPERSON MILLER:  Okay.  And10

then we just need to take a personal break for11

a minute and then come back and decide what12

we're going to do.13

            COMMISSIONER GAFFNEY:  Okay.  May14

I suggest that we table this or have a15

rehearing?  Because this way we will all be16

clear and we will meet with him. I would17

suggest that, and I would feel more18

comfortable and the citizens would feel more19

comfortable and then really know what we're20

talking about. I would suggest that we21

reschedule this for another hearing.22
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            It could whenever, as soon as1

possible.2

            CHAIRPERSON MILLER:  Mr. Agbim, do3

you want to respond, and then we'll take a4

quick break?5

            MR. AGBIM:  Yes. Thank you, Ms.6

Gaffney. However, I don't believe that7

rescheduling it will effect the views of the8

community.  I don't think it will make them9

support the application.10

            I believe very strongly that11

whether they consider this lot to be next to12

the alley or where it currently is, their13

views will remain the same. That they believe14

that it is in fact too small to build a house15

on.  That the application be denied.16

            So I will pray the Board to17

proceed to consider this application.18

            Thank you.19

            CHAIRPERSON MILLER:  Could you20

just respond to his point?  Are you of the21

opinion that if we didn't decide today, that22
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the ANC might change its position from1

opposition to support?2

            COMMISSIONER GAFFNEY:  If it's a3

different location, of course. What I just saw4

that we are talking about 314 and 316, that5

give me a better view. But if we were6

continuing in that alley then you said, no,7

that wasn't what we're discussing.  We'll be8

happy to meet with him tomorrow and look at9

what he's talking about.  And we will happily10

-- no, the community will change its minds,11

their minds also if they really know exactly12

what we're dealing with, especially the13

citizens right here. We'll be happy to see Mr.14

Ike tomorrow and have a special meeting.15

            CHAIRPERSON MILLER:  Okay.  Okay.16

We're going to take a quick break and then get17

back to you n that.18

            (Whereupon, at 12:39 p.m. a recess19

until 12:50 p.m.)20

            CHAIRPERSON MILLER:  Okay.  We're21

back on the record. And I'll just take a22
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second in case there's anything different you1

want to tell us before we go forward.  Okay.2

Yes, Dr. Gaffney?3

            COMMISSIONER GAFFNEY:  After --4

the conversation with him, we all talked with5

him and what have you, we understood. There6

was a misconception. Now we saw exactly where7

the property is located that he's interested8

in. We highly approve that. We don't deny the9

application, the variance.  I don't know if we10

could do it now, but we don't deny. Because we11

were misled by the addresses and what have,12

that's why I questioned the alley situation.13

            CHAIRPERSON MILLER:  Let me ask14

you this, okay.  Because I'm not sure how I15

want to proceed with the ANC's position.16

            We have an ANC report that says17

the ANC is opposed. And then we have you who18

are authorized to represent the ANC.  And19

you're saying, and we've heard this in the20

hearing today, that the position taken by the21

ANC was based on a misunderstanding of what22
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lot was at issue.1

            So I --2

            COMMISSIONER GAFFNEY:  Yes.3

            CHAIRPERSON MILLER:  We have a4

couple of ways to proceed, I think.5

            One is, and I'm not sure whether6

we should leave the record open for an ANC7

report that says otherwise or whether you have8

the authority to represent the ANC in changing9

its position based on that misunderstanding.10

Do you want to just comment on that?11

            COMMISSIONER GAFFNEY:  Well, the12

citizens who are closely by that this is going13

to have some relationship on the building are14

here today.  Okay.  And we all have spoken15

with him since you all were in the little16

recess. And we all concur that we will support17

what we saw after we have spoken with him.18

            Now, if the ANC does not have that19

authority to do that today, we can go back and20

send an amended letter, or what have you, will21

be fine. But the whole outset was a22
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misconception because they are putting an1

address, 324, in between 314 and 316. And this2

is where the misconception came in.3

            And I mean with the information4

from the Board of Zoning, that's what I was5

given.  And that -- that determines that 3246

should be coming next to 322 or something like7

that in sequences, but this time it's changed.8

And I think whoever does this numbering should9

be very careful the way it's done, or given a10

half number, you know, to -- so we can be11

intelligent about what we are talking about12

and make a real sound discussion.  And not13

that we are against the builder per se, the14

individual. It was just what's being happening15

at that location.16

            You know, give them a number, A,17

B or C. I don't know.  Okay.18

            Or we could have a special meeting19

and present the situation again. To make it20

legit, we can have a special meeting and21

present the situation and send in a positive22
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response to support the variance.1

            CHAIRPERSON MILLER: Okay.  In2

which case I understand that a request for a3

continuance for another hearing is withdrawn?4

            COMMISSIONER GAFFNEY:  Yes.5

            CHAIRPERSON MILLER:  Okay.  Mr.6

Agbim, do you have any closing remarks then?7

            MR. AGBIM:  Thank you very much.8

            What I would like to say is that9

the variances being sought in this case are10

really necessary for this property to be11

developed.  And I hope that the presentation12

that was made earlier regarding the test for13

the variance, I support that.  And I hope that14

the Board will make a favorable decision in15

this matter.16

            Thank you.17

            CHAIRPERSON MILLER:  Any other18

questions?  Okay.  Then I think the Board is19

ready to deliberate on this case.20

            Do I have a motion?  I think we21

can do this under motion.22
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            BOARD MEMBER LOUD:  I move, Madam1

Chair, I move for approval of Application2

17691.  Applicant proposes single-family3

dwelling in the R-2 owned vacant land that4

requires three variances from BZA:  One for5

minimum lot width; one for minimum lot area;6

and one for minimum side yard.7

            Is there a second?8

            COMMISSIONER JEFFRIES:  Second.9

            BOARD MEMBER LOUD:  Okay. We've10

listened to the testimony this morning.11

            This is an application for a12

single-family dwelling in R-2 on land that is13

25 feet wide where the minimum lot width is 4014

feet. In addition, there will be as proposed15

two 4 foot side yards with a minimum16

requirement is that each side yard be 8 feet.17

And additionally the entire lot area is18

exactly 3500 feet where the minimum area19

requirement is 4,000 square feet.20

            Specifically we are talking about21

Lot 41 which for everyone's clarity is in22
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between address 314 and 316, which would be,1

I guess, Lots 40 and 42.  And with respect to2

the variance test that we're looking at, we've3

had testimony this morning that the property4

has uniqueness:5

             It's narrow width 25 feet versus6

the 40 foot requirement;7

            It's also pre-1958 nonconforming8

property which along with adjoining properties9

was by definition narrow at the time of the10

adoption of the new regulations;11

            In addition to which we've heard12

testimony that there is a practical difficulty13

with respect to the property in that the14

dimensions would render the property pretty15

much useless were we not to consider the16

variance today. Because nothing could be17

developed on it under current zoning;18

            In addition to which we've heard19

testimony that were to apply the zoning20

regulations strictly, we'd be talking about a21

9 foot wide home as opposed to what is being22
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proposed as 17 feet, which would be more1

supported in the market.2

            In terms of no substantial3

detriment to the public good, we've had4

testimony from the Office of Planning that5

there would be negative light and air impacts6

because the 4 foot wide side yards will create7

a buffer that increased light and air8

certainly support it; that the scale of the9

property is compatible with surrounding homes;10

that in fact even as proposed it's going to be11

a de facto 8 foot separation between this12

project and the house to the south, 11 foot13

between this project and the house to the14

north.15

            There is ANC report on record,16

which we are obliged to give weight, was is in17

opposition to the project. But we've come to18

understand that that report was based on a19

misunderstanding between the proponent and the20

community.  I think under section 3115.3 of21

our regulations, and I'm just going to read it22
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briefly:  "If the ANC submits its report on1

the basis of understandings...that later are2

modified by the appellant or applicant" and I3

think in this case the understanding was4

modified, "the designated ANC representative5

may comment orally concerning the specific6

inconsistencies."  We've had that scenario7

develop here this morning with Dr. Gaffney8

having an opportunity to fully appreciate the9

exact location of the project and confer with10

the appellant.  And in fact, withdraw her11

opposition individually to the project, as12

well as Ms. Benson and Ms. Kathy Alexander.13

            So based on the record before us14

were we to give the ANC report great weight,15

there are still extenuating circumstances that16

would support our making a finding that there17

is no substantial detriment to the public good18

or adverse impact in this case.19

            And we've also heard testimony20

that there's no impact to -- this will not21

impair the intent of zoning. It's an R-2,22
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which permits single-family dwelling of the1

Comp Plan. The future land use map designates2

this as low density. And this is a single-3

family project, of course.4

             And so I think that the specific5

elements of the variance tests have been met6

by the variety of testimony from the witnesses7

this morning, the Office of Planning and some8

of the supportive letters.9

            Is there anything that my10

colleagues would like to add?11

            CHAIRPERSON MILLER:  I do. I just12

want to go real quick.  I do think you did do13

a very thorough job. I just want to just put14

my 2 cents in on the variance test, the three15

prongs.16

            I think an exceptional condition17

is here because the lot is exceptionally18

narrow and was at the time of the enactment of19

the zoning regulations. And at that time it20

was created as part of a subdivision in 1900.21

So it doesn't have to be, as I said earlier,22
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unique from the other lots that were a part of1

this subdivision.2

            That the practical difficulty is3

that they can't build in accordance with the4

regulations a single-family dwelling, which is5

the predominant use of the zone. And the6

property here would remain vacant.  Compliance7

with the side yards would result in really too8

narrow of a house, leaving only 8 feet.9

            We didn't hear any good evidence10

about substantial detriment to the public.  I11

think what we heard today was a result of12

confusion as to which lot was really at issue13

in this case.  And once the community realized14

the lot that was at issue, they have withdrawn15

their concerns.16

            And Office of Planning has found17

that it is compatible with the scale of the18

neighborhood and that there's enough space19

between existing houses with the side yards20

that are provided.21

            And one of the neighbors at 31422
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59th Street, next door, has supported.1

            So, okay. That's all I just2

basically wanted to add. I know we're running3

a little bit late.4

            So anything else you want to add,5

Mr. Jeffries?  Okay.6

            Why don't we vote then. All those7

in favor say aye?8

            ALL:  Aye.9

            CHAIRPERSON MILLER:  All those10

opposed?  All those abstaining?11

            Ms. Bailey, would you call the12

vote, please?13

            MS. BAILEY:  Madam Chair, the vote14

is recorded as three-zero-two to grant the15

application as amended.16

            Mr. Loud made the motion, Mr.17

Jeffries second, Ms. Miller supported the18

motion.  There are two other Board members19

that are not present at this time.20

            A summary order, Madam Chair?21

            CHAIRPERSON MILLER:  Somewhat of22
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a summary order. I understand, you know, we1

did have an ANC report on file in opposition,2

but then we have the representative3

withdrawing those concerns based on a4

misunderstanding that was confirmed by other5

members of the community.  So I think it may6

not have to be a full order, we may want to7

make it a little bit more than a summary8

order. But I think we can leave that up to9

Office of Attorney General to sort out.  But10

I don't think we need a full order.11

            Do my colleagues?  Okay.12

            MS. BAILEY:  Modified summary13

order?14

            CHAIRPERSON MILLER:  Yes,15

modified.16

            MS. BAILEY:  Okay.17

            CHAIRPERSON MILLER:  Thank you18

very much.19

            And we're now at the end of our20

morning hearing.  So, I think we will start21

our afternoon hearing in an hour.  So, it's22
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now a little after 1:00. So we'll begin that1

a little after 2:00.2

            This hearing is adjourned.3

            (Whereupon, at 1:03 p.m. the4

hearing was adjourned, to reconvene at 2:085

p.m.)6
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        A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N1

                                    2:08 p.m.2

            CHAIRPERSON MILLER:  Good3

afternoon, ladies and gentlemen.4

            This is the December 11th Public5

Hearing of the Board of Zoning Adjustment of6

the District of Columbia.7

            My name is Ruthanne Miller. I'm8

the Chair of the BZA.  To my right is Mr. Greg9

Jeffries from the Zoning Commission. To my10

left is Mr. Marc Loud. Next to him is Mr.11

Clifford Moy, who is with the Office of12

Zoning, Sherry Glazer with the Office of13

Attorney General and Ms. Beverley Bailey with14

the Office of Zoning.15

            Copies of today's hearing agenda16

are available to you and are located to my17

left in the wall bin near the door.18

            Please be aware that this19

proceeding is being recorded by a court20

reporter and is also webcast live.21

Accordingly we must ask you to refrain from22
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any disruptive noises or actions in the1

hearing room.2

            When presenting information to the3

Board, please turn on and speak into the4

microphones first stating your name and home5

address.  When you are finished speaking6

please turn your microphone off so that your7

microphone is no longer picking up sound or8

background noises.9

            All persons planning to testify10

either in favor or in opposition to an11

application are to fill out two witness cards.12

These cards are located to my left on the13

table near the door and on the witness tables.14

Upon coming forward to speak to the Board15

please give both cards to the court reporter16

sitting to my right.17

            The order of procedure for special18

exceptions and variances is as follows:19

            (1)  Statement and witnesses of20

the applicant;21

            (2)  Government reports including22
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the Office of Planning, the Department of1

Public Works, DDOT, et cetera;2

            (3)  Report of the Advisory3

Neighborhood Commission;4

            (4)  Parties or persons in5

support;6

            (5)  Parties or persons in7

opposition;8

            (6)  Closing remarks by the9

applicant.10

            The order of procedure for appeal11

applications will be as follows:12

            (1)  Statement and witnesses of13

the appellant;14

            (2)  The Zoning Administrator or15

any other government official in this case;16

            (3)  Case for the owner, lessee or17

operator of the property involved if not the18

appellant;19

            (4)  The ANC within which the20

property is located;21

            (5)  Intervenor's case, if22
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permitted by the Board;1

            (6)  Rebuttal and closing2

statements by the appellant.3

            Pursuant to Section 3117.4 and4

3117.5 the following time constraints will be5

maintained:  The applicant, appellant, persons6

and parties except an ANC in support,7

including witnesses, 60 minutes collectively.8

            Appellees, persons and parties9

except an ANC in opposition, including10

witness, 60 minutes collectives.11

            Individuals three minutes.12

            These time restraints do not13

include cross examination and/or questions14

from the Board. Cross examination of witnesses15

is permitted by the applicant or parties.16

            The ANC within which the property17

is located is automatically a party in a18

special exception, variance case or appeal.19

            Nothing prohibits the Board from20

placing reasonable restrictions on cross21

examination, including time limits and22
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limitations on the scope of cross examination.1

            The record will be closed at the2

conclusion of each case except for any3

material specifically requested by the Board.4

            The Board and the staff will5

specify at the end of the hearing exactly what6

is expected and the date when the persons must7

submit the evidence to the Office of Zoning.8

            After the record is closed no9

other information will be accepted by the10

Board.11

            The Sunshine Act requires that the12

public hearing on each case be held in the13

open before the public. The Board may,14

consistent with its rules and procedure and15

the Sunshine Act enter Executive Session16

during or after the public hearing on a case17

for purposes of reviewing the record or18

deliberating on the case.19

            The decision of the Board in these20

contested cases must be based exclusively on21

the public record. To avoid any appearance to22
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the contrary, the Board requests that persons1

present not engage the members of the Board in2

conversation.3

            Please turn off all beepers and4

cell phones at this time so as not to disrupt5

the proceedings.6

            The Board make every effort to7

conclude the public hearing as near as8

possible to 6:00 p.m.  If the afternoon cases9

are not completed at 6:00 p.m., the Board will10

assess whether it can complete the pending11

case or cases remaining on the agenda.12

            At this time the Board will13

consider any preliminary issues.  Preliminary14

issues are those that relate to whether a case15

will or should be heard today, such as16

requests for postponement, continuance or17

withdrawal or whether proper and adequate18

notice of the hearing has been given.  If you19

are not prepared to go forward with a case20

today or if you believe that the Board should21

not proceed, now is the time to raise such a22
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matter.1

            Does the staff have any2

preliminary matters?3

            MS. BAILEY:  Madam Chair, Members4

of the Board, to everyone good afternoon.5

            Staff does not have any6

preliminary matters.7

            CHAIRPERSON MILLER:  Thank you.8

Then let's proceed with the agenda.9

            And would all individuals wishing10

to testify today please rise and take the11

oath?12

            (Witnesses sworn).13

            CHAIRPERSON MILLER:  Thank you.14

            Ms. Bailey, would you call the15

first case, please?16

            MS. BAILEY:  Madam Chair, the17

first case is the Application of Taiwo18

Demuren, and the number is 17693, pursuant to19

11 DCMR REWRITE  3104, for a special exception20

to allow the construction of six one-family21

row dwellings under section 353, in the R-5-A22
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District at premises at 3814 3816, 3829, 38221

and 3822½ First Street, S.E. (Square 6117, Lot2

811).3

            Subsequent to the advertisement,4

the application was revised and the applicant5

is now seeking relief from REWRITE REWRITE6

43.3, 45.4 and 45.9.7

            CHAIRPERSON MILLER:  Could you8

introduce yourself for the record, please?9

            MR. AGBIM:  My name is Ike Agbim.10

Mine is 611 Ceder Hallow Lane, Largo, Maryland11

20774 for the applicant.12

            CHAIRPERSON MILLER:  I just want13

to ask you as a preliminary question, on whom14

did you serve the revised plans?15

            MR. AGBIM:  The revised plans were16

served to the Office of Zoning, the Office of17

Planning and the ANC.18

            CHAIRPERSON MILLER:  And did you19

present these plans at an ANC meeting?20

            MR. AGBIM:  Yes.21

            CHAIRPERSON MILLER:  Yes?  And22
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which ANC is this, and what was the date of1

that meeting?2

            MR. AGBIM:  I don't have the exact3

date of the meeting, but it was Ward 8.4

            CHAIRPERSON MILLER:  And do you5

have an ANC report?6

            MR. AGBIM:  No. None was sent to7

me. They voted on it on the day of the8

presentation, but I haven't seen a copy of the9

report.10

            CHAIRPERSON MILLER:  Okay.  And11

let me ask if anyone is here on this case from12

the ANC?  Okay.  Not hearing from anyone.13

            Could you just give a quick14

description as to how you revised these plans15

and why, and how they meet the relief that16

you're seeking?17

            MR. AGBIM:  Yes.  In discussing18

with the Office of Planning on this case, they19

identified an obscure section of the zoning20

regs that has to deal with side yards21

required, side yards for end units of row22
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dwellings, a group of row dwellings in R-5-A1

District requiring side yards on the end2

units. So we went ahead and discussed that and3

revised the plans, and reduced the number of4

units from six to five in order to accommodate5

two 8 foot side yards for the end units.6

            CHAIRPERSON MILLER:  Okay.  And7

what about the relief that you're seeking?8

            MR. AGBIM:  I'm not aware of or9

seeking really any relief.  When we revised10

the application, we basically still asking for11

a special exception only.12

            CHAIRPERSON MILLER:  Okay.  That13

was what I thought, too.  And so, I'm sorry.14

When I heard Ms. Bailey say that, I'm like oh,15

well let me see, what is this 405 et cetera.16

            I gather you're here before us on17

353 special exception?18

            MR. AGBIM:  That's correct.19

That's correct.20

            CHAIRPERSON MILLER:  And that now21

you're in conformance with all the zoning22
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regulations?1

            MR. AGBIM:  That's correct.2

            CHAIRPERSON MILLER:  And that3

you're here for 343 because it's a multi-4

family residence?5

            MR. AGBIM:  That's correct.6

            CHAIRPERSON MILLER:  Okay.7

            MS. BAILEY:  Madam Chair, excuse8

me.9

            CHAIRPERSON MILLER:  Yes.10

            MS. BAILEY:  I was reading the11

Office of Planning determined that this12

proposal also requires variance relief from13

REWRITE  45.3, 45.4 and 45.9.  So that's where14

I got that from.15

            CHAIRPERSON MILLER:  Okay.  And is16

that, perhaps, before the revision?17

            MS. BAILEY:  Perhaps it is.18

            CHAIRPERSON MILLER:  Okay.  Well,19

we'll get to the Office of Planning.  Why20

don't we get to Office of Planning right now21

just to clarify this matter?22
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            MR. JACKSON:  Madam Chair, Members1

of the Board, my name is Arthur Jackson. I'm2

a Development Review Specialist for the3

District of Columbia Office of Planning.  I4

will briefly summarize the Office of5

Planning's report.6

            Indeed, when we first reviewed the7

application, the application was for six units8

with no side yards. We referred to the9

referenced provisions of the zoning10

regulations. And if you go to the Office of11

Planning's report, we actually spell out when12

they entail.  One, that in a single-family one13

family District there should always be a side14

yard on a free standing side and that the --15

and that essentially is what 45.3, 45.4 and16

45.9 require and according to the provisions17

of the regulations an 8 foot side yard is18

required.  We informed the applicant of that19

instance.20

            And we explained in our report21

that we are supportive, generally, of the22
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proposal.  It's that specific provision of the1

regulation that we think needs to be adhered2

to.  And the applicant was very responsive in3

that they went back and revised the plans and4

had provided at least an 8 foot side yard on5

both sides and reduced the number of units6

from six to five.7

            With that, they have addressed the8

major concern identified by the Office of9

Planning and we support the revised proposal10

as presented.11

            CHAIRPERSON MILLER:  Thank you.12

            Were you at the ANC meeting?13

            MR. JACKSON:  No, I was not.14

            CHAIRPERSON MILLER:  And have you15

had any communication with the ANC?16

            MR. JACKSON:  No direct17

communication, no.18

            CHAIRPERSON MILLER:  Any indirect19

communication.20

            MR. JACKSON:  Well, wait a minute.21

Let me check my report. What did I say?  Well,22
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I indicated that the applicant --1

            CHAIRPERSON MILLER:  Well, you2

mentioned them in your report, but --3

            MR. JACKSON:  Yes.  The applicant4

indicated to me what the ANC had said at the5

meeting.6

            CHAIRPERSON MILLER:  So as7

revised, the Office of Planning has no8

concerns of any adverse impact or not being in9

harmony in the zone plan of any sort?10

            MR. JACKSON:  No.  Again, based on11

the study that was underway, we had considered12

whether -- that the changes only would  be13

appropriate from the R-5-A.  There were two14

options being considered, but one option would15

have -- would allow the proposed row dwellings16

as an allowable use.  And based on that17

existing condition, circumstance and the fact18

that no final decision has been made on what19

final zoning should be proposed, we have no --20

we do not have any opposition to this21

proposal.22
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            CHAIRPERSON MILLER:  Thank you.1

            MR. JACKSON:  That's contingent on2

it meeting the zoning regulations.3

            CHAIRPERSON MILLER:  Any questions4

from the Board?5

            Mr. Agbim, since there's no one6

here from the ANC and we don't have a report,7

and I think what we should have is a reference8

in Office of Planning that you indicated that9

the project was presented to the ANC 8-A on10

October 2, 2007 and that the Commission11

subsequently voted to support the proposal,12

can you add anything else about that? You were13

at the meeting?  You made a presentation?  No.14

            MR. AGBIM:  I'm sorry. I didn't15

hear the last thing you --16

            CHAIRPERSON MILLER:  Since the ANC17

is not here --18

            MR. AGBIM:  Right.19

            CHAIRPERSON MILLER:  -- and the20

Office of Planning did not have any21

communication with the ANC, the only reference22
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that we have is in the Office of Planning1

report that you indicated that the project was2

presented to the ANC on October 2, 2007 and3

that the Commission subsequently voted not to4

support the project.  But we don't have an ANC5

report.6

            MR. AGBIM:  Yes.7

            CHAIRPERSON MILLER:  Do you know8

what their concerns were?9

            MR. AGBIM:  Yes.10

            CHAIRPERSON MILLER:  Okay.11

            MR. AGBIM:  Thank you.12

             That assertion is correct.  They13

have a presentation.  There was a long session14

of question and answer by members of the15

community who were present at the meeting. And16

also by the Commissioners.17

            There were three issues that came18

up during the ANC meeting. The first issue was19

they did not agree with the plat.  The D.C.20

Government plat shows in fact a public alley21

on the rear of the property. That was one22
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issue that they had a problem with.1

            The second issue was the width of2

the property along First Street. They3

contended that the property is less than 1004

feet wide.  So I try to explain to them that5

this property is exactly 100 feet, and here's6

a copy of the plat from the D.C. Government.7

But that was the other issue.8

            Then the last issue was parking.9

Because they did not believe that there was in10

fact an alley in the rear of the property,11

they assumed or thought that parking was going12

to be an issue on the street with this new13

number of dwellings added to the street, that14

there was going to be a problem with parking.15

But I did inform them that there's, in fact,16

a paved alley in that area on the rear of the17

property and the design proposes a parking18

space for each dwelling and also off-street19

parking from the alley.20

            CHAIRPERSON MILLER:  Okay.  Thank21

you.22



185

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

            Any questions?1

            So I'm going to ask again, is2

anybody here from the ANC on this case?3

            Is anybody here to testify in4

support of this case?5

            Is anybody here to testify in6

opposition to this case?7

            Okay.  Then that brings us to any8

closing remarks you might have, Mr. Agbim.9

            MR. AGBIM:  Yes.  The proposal,10

like we mentioned earlier, we've reduced the11

design from six to five and we've complied12

with all applicable provisions of Chapter 4513

of D.C. Title XI.  So I'd pray the Board to14

provide it for variable consideration to this15

case.16

            Thank you.17

            CHAIRPERSON MILLER:  I have one18

other question for you. As revised, are the19

premises still the same addresses as in the20

advertisement?  It says, you know, we're21

changing it from to allow the construction of22
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six to five one-family row dwellings under1

section 353, and then it reads at premises2

3814, 3816, 3820, 3822 and 3822½ First Street,3

S.E.4

            MR. AGBIM:  Right.5

            CHAIRPERSON MILLER:  Is that still6

correct?7

            MR. AGBIM:  No. The 3822½ has been8

chopped off.  So that removes any necessity9

for a fractional address.10

            I might add that the two11

properties bound -- the two addresses bound in12

this property is 3812 and 3824.  So with five13

single-family dwellings there's no need for a14

fractional address.15

            CHAIRPERSON MILLER:  Okay.  You16

know we had this issue before in the last case17

this morning, so I make sure we have the right18

addresses. And I'm reading from how it was19

advertised. It says:  "Premises 3814, 3816,20

3820, 3822" and you've just said drop off the21

3822½, correct?22
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            MR. AGBIM:  That's correct.1

            CHAIRPERSON MILLER:  But then I2

thought I heard you say it's also 3812 and3

3824?4

            MR. AGBIM:  No. I was saying that5

on the two flanks of this property the6

addresses are 3812 and 3824.  Those are the7

two existing single family dwellings on both8

ends of the property.9

            COMMISSIONER JEFFRIES:  They're10

not part of this site?11

            MR. AGBIM:  No, not part of this12

site plan.13

            CHAIRPERSON MILLER:  Anything14

else?15

            MR. AGBIM:  That's all, thanks.16

            BOARD MEMBER LOUD:  One more17

question before we conclude.18

            CHAIRPERSON MILLER:  Yes.19

            BOARD MEMBER LOUD:  When you20

revised the plans did you share the revision21

with the ANC?22
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            MR. AGBIM:  Yes.1

            BOARD MEMBER LOUD:  Okay.  And in2

revising the plans did the number of parking3

spaces get reduced that you're providing?4

            MR. AGBIM:  Yes.5

            BOARD MEMBER LOUD:  Okay.  And in6

sharing the revision with them was threw7

anything additional to what was shared with8

you at the October 2nd hearing that they had?9

            MR. AGBIM:  No. They never10

responded to me.11

            BOARD MEMBER LOUD:  Okay.12

            CHAIRPERSON MILLER:  Mr. Jackson,13

did you want to say something?14

            MR. JACKSON:  I didn't know15

whether the Board was aware of the report from16

the Department of Transportation on this17

application that was dated November 19th. If18

not, I wanted to bring that to your attention.19

            CHAIRPERSON MILLER:  Why don't you20

bring it to our attention while we're looking.21

            MR. JACKSON:  All right. The22
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Department of Transportation reviewed this1

application at this location and noted that2

the corridor has several Metro bus routes for3

public transportation and each of the row4

dwellings will have an off-street parking5

space accessed from the alley, therefore --6

and this is a quote, "Therefore from a7

transportation standpoint the proposed use8

will not have an adverse traffic or parking9

impact on the neighboring residential area.10

Accordingly the District Department of11

Transportation supports the application."12

That concludes their report.13

            CHAIRPERSON MILLER:  Thank you.14

            And also, I believe there's a15

report from DHCD approving.16

            MR. JACKSON:  That I do not have.17

            CHAIRPERSON MILLER:  You don't.18

Okay.  We have that indicated as Exhibit 26.19

Okay.  We see the Department of Transportation20

as Exhibit 25.  Right. And DHCD they came in21

late as Exhibit 26 in support.  Okay.22
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            COMMISSIONER JEFFRIES:  Excuse me.1

Mr. Agbim, give us the addresses again of2

those that are -- what's in question here.3

            MR. AGBIM:  The project, the4

project addresses are 3814, 3816, 3818, 38205

and 3822 First Street, S.E.6

            CHAIRPERSON MILLER:  Thank you.7

            We were looking at the way it was8

advertised.  Okay.  And missed one of those9

addresses.  Okay.  So we're all set here.10

            Anything else?  Anything else you11

want to add, Mr. Agbim?12

            MR. AGBIM:  Thanks.13

            CHAIRPERSON MILLER:  Okay.  At14

this point then I would move approval of15

Application 17693 of Taiwo Demuren, pursuant16

to 11 DCMR REWRITE  3104.1 for a special17

exception to allow the construction of five18

one-family row dwellings under section 353 at19

premises 3814, 3816, 3818, 3820 + 3822 First20

Street SE.             Do I have a second?21

            COMMISSIONER JEFFRIES:  Second.22
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            CHAIRPERSON MILLER:  Basically1

this is pretty straightforward.  We have2

evidence in the record that this project3

complies with all the zoning regulations, the4

Office of Planning has thoroughly reviewed it5

and set forth their analysis in the Office of6

Planning report finding compliance with the7

regulations and that there's no adverse8

impacts on neighboring property, and it's in9

harmony with the zone plan.10

            We have a reference that the ANC11

didn't support the application, but we don't12

have any report from the ANC to give weight13

to, and we don't have any evidence of adverse14

impacts to address. And there's no other15

opposition in the case.16

            Any other comments?  Okay.17

            All those in favor say aye.18

            ALL:  Aye.19

            CHAIRPERSON MILLER:  All those20

opposed?  All those abstaining.21

            And would you call the vote,22
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please, Ms. Bailey.1

            MS. BAILEY:  Madam Chair, may I2

ask who seconded the motion?  Mr. Jeffries.3

Thank you, sir.4

            The motion was made by Ms. Miller,5

seconded by Mr. Jeffries. Mr. Loud supported6

the motion. So the vote is three-zero-two. Two7

Board members not present at this time.8

            The application is granted as9

amended.10

            CHAIRPERSON MILLER:  Okay.  And I11

think this can be a summary order as we don't12

have any written report from the ANC in this13

case or any party showing opposition.14

            Thank you very much.15

            We're ready for the next case when16

you're ready to call it, Ms. Bailey.17

            MS. BAILEY:  Application of18

Emanuel and Marcia Finn.19

            Madam Chair, this application was20

initially advertised one way, however this21

again is another situation where it was22
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amended. I hope I get all of it correct.1

            It's pursuant to 11 DCMR REWRITE2

3104.1 and 1555.2, for a special exception to3

establish a child development center for 204

children and 4 teachers under section 205.5

This special exception apartment was deleted.6

It's located in the 16th Street Heights7

overlay District, it's zoned R-1-B, and it's8

located at premises 5707 14th Street, N.W.9

(Square 2706, Lot 833).10

            Is the applicant here for this11

case?12

            Mr. Brown, if I didn't get all of13

that correct, could you clarify for me,14

please, sir?15

            CHAIRPERSON MILLER:  Why don't we16

start with introductions when you're ready?17

Your name and address18

            MR. BROWN:  Good afternoon, Madam19

Chairman, Members of the Board.  Patrick Brown20

from Greenstein, DeLorme & Lucks on behalf of21

the applicants.22
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            With me to my right is Ms. Marcia1

Finn. To my left Dr. Emanuel Finn.  And2

setting up our boards is our architect, Mr.3

Ralph Belton.4

            CHAIRPERSON MILLER:  Okay.  I5

think when we left off at the previous hearing6

there was outstanding request for party status7

from the Dorseys.  And I'm wondering if8

they're here today.  If they are, would you9

come forward, please?10

            Oh.  Good afternoon.  We have a11

third Dorsey, I guess.12

            Okay.  You weren't able to be at13

the hearing previously. And usually at the14

beginning of a case we deal with the question15

of party status so then they can participate16

as parties if someone makes the test.  So17

because we weren't starting the merits of the18

case until today, we left open the opportunity19

for the Board to consider your request for20

party status if you are still requesting party21

status.22
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            MR. DORSEY:  Yes, we are.1

            CHAIRPERSON MILLER:  Okay.  And I2

just want to state in case there's any3

question, the difference between party status4

and participating as a person.  That all5

persons are allowed the opportunity to present6

testimony and in all BZA cases on special7

exceptions and variances. They're given 38

minutes to present testimony. However, if you9

are granted party status, then you participate10

like a party like the applicant whereby you11

may present witnesses and cross examines and12

fine papers and part of the legal proceeding.13

And you can think about it for a minute.14

            MR. DORSEY:  Madam Chairwoman, we15

will withdraw our request then.16

            CHAIRPERSON MILLER:  Okay.  You're17

just going to want to testify?18

            MR. DORSEY:  Yes, please.19

            CHAIRPERSON MILLER:  Okay.  That's20

fine. So you don't have to go through any21

questioning or anything like that.22
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            All right. Then we'll call upon1

you later when we get to that part of the2

proceeding.3

            MR. DORSEY:  Thank you.4

            CHAIRPERSON MILLER:  is that5

correct?6

            Oh, we have one other preliminary7

matter that I'm aware of that just came to my8

attention. And that is a request by a Mr.9

Terry Easter that we delay the hearing in this10

case to give him more time to position a11

formal neighborhood response.12

            Would you come forward for a13

minute so we can get that on mic.  Thank you.14

            Okay.  Introduce yourself for the15

record with your name and address.16

            COMMISSIONER JEFFRIES:  And turn17

on your mic as well.  Thank you.18

            MS. EASTER:  Hi, Madam Chair. My19

name is Terry Easter. I live at 1354 Montague20

Street, N.W.21

            I sent a letter last night to Mr.22
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Moy because I didn't expect to be able to be1

here today.  We did not get notice that there2

had been a new application, and further had3

not had a chance either personally or through4

a representative to participate in the ANC5

process. And since the outcome of this request6

impacts directly on our home, we felt like we7

wanted to be involved in this. So that was the8

reason for the letter, but we were able to9

clear our schedules earlier this morning to be10

here.11

            CHAIRPERSON MILLER:  Okay.  So12

you're fine with being able to participate in13

this hearing to give testimony and your14

concerns.15

            MS. EASTER:  Yes.  We will be16

able.17

            CHAIRPERSON MILLER:  Okay.  Thank18

you very much.  So we'll call on you later as19

well.20

            COMMISSIONER JEFFRIES:  Excuse me,21

though. Ms. Easter, what's your address?22
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            MS. EASTER:  1354 Montague Street.1

            COMMISSIONER JEFFRIES:  Thank you.2

            CHAIRPERSON MILLER:  Okay.  I'm3

not aware of any other preliminary issues4

unless the parties have some.5

            MR. BROWN:  Madam Chair, just one6

housekeeping matter.7

            I filed yesterday with the Board8

a supplemental submission. It was in direct9

response to the Office of Planning report and10

it included information specifically either11

arising out of that report or in response to12

requests from the Office of Planning.  And,13

hopefully you've received a copy of that.14

It's a cover letter dated yesterday and it15

includes Exhibits A through F.  I sent one to16

Mr. Whatley the Chair of the ANC.17

            No?18

            CHAIRPERSON MILLER:  Okay.  We19

don't have it.  Copies are being made.  So we20

have not read it.21

            MR. BROWN:  Okay.22
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            CHAIRPERSON MILLER:  I do have1

another preliminary issue, actually. It's2

not--3

             PARTICIPANT:  (Off microphone).4

            CHAIRPERSON MILLER:  Oh, would you5

introduce yourself for the record. You don't6

have to call me "Your Honor," though.  Okay.7

Okay.8

            MR. WILSON:  I'm here on behalf of9

the Sixteenth Street Heights Civic10

Association--11

            CHAIRPERSON MILLER:  What's your12

name and address first.13

            MR. WILSON:  Oh, I'm sorry. Dave14

Wilson, 5810 16th Street, N.W. And I'm here on15

behalf of the Sixteenth Street Heights Civic16

Association.17

            We're concerned about the fact18

that something is being filed at the last19

moment, that we don't have a copy of it. We20

think that it should be rejected.21

            I asked just now counsel for a22
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copy of it, and he said well we filed it with1

the ANC.  Last time I looked the civic2

association was a party, and as such should be3

afford the privilege of having the documents4

that are before it, Your Honor.5

            MR. BROWN:  And I was confusing6

Mr. Wilson in his role. You also sit on the7

ANC?8

            MR. WILSON:  I do.9

            MR. BROWN:  Copies went10

electronically to the Chair of the ANC, Mr.11

Whatley, and a copy went to the President, Mr.12

Letzkus, if I pronounced the name right, of13

the Sixteenth Street Heights Civic14

Association.15

            I did not serve Mr. Wilson16

individually, but those went to the people.17

And I think I satisfied the requirements for18

serving the parties.19

            MR. WILSON:  Let me see if I20

understand that.  Did that mean that it's all21

right to serve the parties as they come to a22
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hearing. They haven't been at their home.1

Apparently the email address was -- is that2

correct, it didn't come here?3

            MR. LETZKUS:  My name is Tim4

Letzkus. And I live at 1612 Missouri Avenue,5

N.W., and I'm the President of the Sixteenth6

Street Heights Civic Association.7

            As of 11:30 this morning I had no8

email from counsel.9

            MR. BROWN:  It went out first10

thing this morning.11

            CHAIRPERSON MILLER:  Well, okay --12

            MR. BROWN:  I will also note that13

I received an email late yesterday from -- or14

my associate did from Mr. Letzkus with his15

information. So -- and I certainly -- and16

you've known me as long as you have appearing17

before this Board, I get things to people as18

soon as I can. And my interest was getting it19

to them, to the Board as well as the parties20

as I see them. Quite frankly, I didn't21

remember the Dorseys, but I think that's a22
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mute point.1

            There's nothing in here that I2

think should be a surprise, with the exception3

of some specs on the sound dampening material.4

Nothing in here should be a surprise and it5

all arises out of the OP report, which I6

didn't receive until the 4th of December.7

            So it's more to inform the Board,8

update the Board and respond to the Office of9

Planning to complete the record. So I think10

the filing is timely as best as could be under11

the circumstances, and appropriate.12

            CHAIRPERSON MILLER:  You're13

responding to the Office of Planning report14

that came out when?15

            MR. BROWN:  Well, it was filed16

December 4th. It's dated earlier than that.17

Mr. Mordfin sent me a copy on the 4th of18

December.19

            CHAIRPERSON MILLER:  Okay.  And20

the Board hasn't really had an opportunity to21

digest this either.  I just will say this and22
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then my Board Members can comment if they feel1

differently.2

            On the one hand it's very hard to3

get a hearing date with the Board. We are4

packed for months. On the other hand, we don't5

want any party to be prejudiced by a last6

minute filing.7

            When it goes to the merits of8

something like this and cases are often9

transforming where they're being revised in10

order to respond to the Office of Planning's11

concerns or whatever, as a Board I do not12

think we throw out what represents the plans13

of the applicant.14

            So what I think we need to do is15

just make sure we have enough time to look16

over what's been filed in order to do your17

cross examination. And then we can leave the18

record open if there's some other filing that19

you might need to make because you didn't have20

in advance. That's what I would suggest.21

            MR. WILSON:  In principle that22
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sounds like a good way to deal with it.  We1

would plan to file post-findings of fact and2

conclusions of law. And if you're suggesting3

that we could take it up then, we will do4

that. But I would like to take a look at it to5

make sure that it doesn't call for us to put6

something else in the record than we would7

have otherwise done. And if you would give us8

leave to read it and to consider whether we9

would wish to put in evidence, just relating10

to it, that would be fine.11

            CHAIRPERSON MILLER:  I don't know12

if I can proceed with the next issue.  Let me13

just proceed with this and then if you need14

more time before they begin their case, we'll15

give you that.16

            MR. WILSON:  Thank you.17

            CHAIRPERSON MILLER:  The relief18

that's being sought -- well, first of all the19

plans.  As I understand it, it's for a child20

development center for 20 children. And21

there's going to be a basement apartment for22
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somebody's mother or something to that effect.1

            What is the situation now with2

the--3

            MR. BROWN:  The application as is4

originally filed before I was involved was for5

30 children in the day care center. And there6

was the view at that time that the basement7

lower level apartment to be occupied by Ms.8

Finn's mother also required zoning relief.9

We're in the R-1 category and a single-family10

use is a matter of right.  That apartment,11

which is still on the plans and part of the12

plan, in view as well as the Office of13

Planning which I think now agrees, that is not14

an accessory apartment.  It is in fact a15

matter of right use not requiring Board relief16

or approval.17

            In the R-1 zoning --18

            CHAIRPERSON MILLER:  Could you19

point to that in the regs?  I think we were20

looking at the regulations for matter of right21

uses for R-1. And if I'm not mistaken, I think22
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it said at 201 single-family dwelling or1

detached house.  I think not an apartment, or2

dwelling.3

            One-family detached dwelling is an4

apartment or detached dwelling?5

            MR. BROWN:  In this case it is.6

Physically and as a use. It is located in a7

detached dwelling. That means not sharing like8

a row dwelling on either side.9

            The structure is in fact a10

detached dwelling. And the single-family use,11

which is one family as that's defined in this12

case one individual but it could be mother,13

daughter and children, that is always in the14

R-1 zone a permitted use. And it's not15

accessory to any other use. It is, in fact, an16

independent permitted as a matter of right17

use.  And you see it in lots of different18

circumstances, but you often times have a19

single property being used for more than one20

use.  And where the property is partially used21

for a matter of right purpose, you never have22
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to seek zoning relief for that.1

            The accessory apartment special2

exception was created in a situation where you3

have a house and it's occupied by a family and4

you want to create a separate dwelling, a5

separate residence for a separate family. And6

then you have an accessory apartment.7

            On this case you only have one8

dwelling, the one in the basement. And for our9

purposes, at least focusing on that apartment,10

the use of the rest of the building is11

irrelevant.  Because let's say, for instance,12

you  had another permitted use in the R-113

zone, a church. And that may be controversial,14

but if you had in fact a church occupying part15

of this building permitted as a matter of16

right, the apartment in the basement wouldn't17

be an accessory use, it would be a co-located18

permitted as a matter of right use.19

            CHAIRPERSON MILLER:  Let me just20

interrupt you here. Because I was listening to21

you, but I was also looking through the22
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definitions. I see a dwelling, one family-1

detached, which is what we're calling this, is2

that correct?3

            MR. BROWN:  Well, and we need to4

be careful because when you talk about single-5

family and detached, we use them at the same6

time here but they're two different concepts.7

            Single-family is the use.  A8

single family is living there.  Detached is a9

physical characteristic such that your10

building is physically not connected to the11

adjoining properties.12

            CHAIRPERSON MILLER:  Let me just13

read the definition.  "Dwelling, one family-14

detached.  A one family dwelling completely15

separated from all other buildings and having16

two side yards."  Is that what this unit is?17

            MR. BROWN:  The building in which18

-- again, focusing for a moment on the19

physical characteristics separate from the20

use, the building that this is located in is21

in fact, and you'll see from the drawings, it22
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is a structure that is not in anyway attached1

to the adjoining structures, the properties on2

either side, as opposed to by comparison a3

rowhouse or a semi-detached where you had4

adjoining sharing a common wall or boundary5

line.6

            CHAIRPERSON MILLER:  Let me ask7

the Office of Planning to weigh in on this, if8

we could.9

            Good afternoon, Mr. Mordfin.10

            MR. MORDFIN:  Good afternoon.11

            CHAIRPERSON MILLER:  Have you ever12

heard of a one family detached dwelling being13

a unit that's part of a builder building?14

            MR. MORDFIN:  Well, put that way,15

usually it's the building, the whole building16

is the single-family detached unit and the17

whole building is dedicated to the dwelling18

and any uses that go along with that.19

            Perhaps this is something for a20

OAG to comment on that this is an improper21

interpretation  -- well no, if it's an22
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improper interpretation of the definition,1

then I think that they should comment on that.2

            I mean, at the time I had thought3

that based on what Mr. Brown had said, that it4

made sense. That it was, you know, one5

dwelling unit in one building. But there's6

also another use in there.7

            MS. GLAZER:  Madam Chair, if you'd8

like OAG's comment, I'd be happy to comment9

about the definition.  I think if you look at10

the definition of one family dwelling, there11

is a restriction that it be used "exclusively"12

as a one family dwelling.13

            CHAIRPERSON MILLER:  And where are14

you looking?15

            MS. GLAZER:  I'm looking in the16

definitional section 199 under one family17

dwelling.18

            CHAIRPERSON MILLER:  Okay.  Yes.19

For those of you who don't have the zoning20

regulations in front of you, it's written out21

dwelling, definition dwelling, multiple22
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dwelling, one family dwelling, one family1

detached, dwelling one family semi-detached,2

et cetera.3

            Okay.  So dwelling one family is4

a dwelling used exclusively as  residence for5

one family. So I'm sure Mr. Brown is going to6

say that this unit is only going to be used7

exclusively by one family, that unit.8

            MR. BROWN:  That's correct. And9

then by law -- we've had plenty cases talking10

about what constitutes a family and that one11

family is permitted in the dwelling unit.12

            CHAIRPERSON MILLER:  Okay.  Now if13

we go to definition of dwelling, however,14

dwelling says a building designed or used for15

human habitation.16

            So dwelling seems to refer to17

building.18

            MR. BROWN:  In a very generic19

sense. I mean, and that goes back to what the20

regulations regulate, a building or structure.21

I don't think that has any bearing on the22
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discussion we're having here whether in fact--1

it doesn't limit the scope of that building.2

It doesn't somehow impose I think what you're3

asking a restriction that somehow that there4

be only that use within the building.  And,5

again, there are other things in an R-1 zone6

that are permitted that could be co-located7

with a single family dwelling in a structure.8

And you also see that in other zones as well.9

            CHAIRPERSON MILLER:  Okay.  Mr.10

Brown, I don't think we're going to resolve it11

today, but I think there is a question whether12

this may be an accessory apartment. And I13

think we need to look at the regulations a14

little bit more.  But, I mean I see even15

looking at 202.10 where it says an accessory16

apartment may be added within an existing one17

family detached dwelling or whatever, I don't18

know that I've seen an apartment, accessory or19

whatever treated as a single family detached20

dwelling.  But I think we need to move on to21

what people are here to testify probably22
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about, which is the child development center.1

And perhaps we can leave the record open for2

the parties to address whether or not you3

would need a variance to have that unit used4

as a residence.5

            MR. BROWN:  And I think that make6

sense. I would add on two points.7

            (1)  It wouldn't be a variance, it8

would be a special exception under the9

regulations, and;10

            (2)  While the case was advertised11

to include that special exception, I have12

limited it in my presentation. The Board13

doesn't have to accept that and the matter has14

been properly advertised in that fashion, so15

that in the final analysis if the Board16

thought that a special exception was required,17

and certainly that matter is ultimately at18

your discretion before the Board and could be19

acted on in the context of everything that's20

going on.21

            CHAIRPERSON MILLER:  Right.  Okay.22
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I mean, what I would say at this point then,1

and we always say what the record will be left2

open for at the end of the proceedings anyway,3

but I would anticipate that we could leave the4

record open as to whether or not that's5

allowed as a matter of right or whether or not6

other relief is required. And if so, what. And7

if so, do you meet the criteria for that8

relief.9

            Okay.  So at this point then, I'm10

going to -- oh, excuse me. Mr. Wilson, have11

you had enough time with all this discussion12

to look at the filing that was filed by the13

applicant.14

            MR. WILSON:  It's one very complex15

document here, Exhibit B, the Transportation16

Management Plan.  And it's quite -- I mean,17

it's only 5 pages long, but it's a bit to18

digest all at once.  And I really do want to19

move this proceeding along, not cause any20

delays. But let me look further at it and21

maybe we could ask some questions about it.22
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So maybe it'll be okay to go.1

            CHAIRPERSON MILLER:  Okay.  I2

guess my question is are you comfortable with3

the applicant beginning to present their case4

at this point?5

            MR. WILSON:  Absolutely.6

            CHAIRPERSON MILLER:  Okay.  Then7

I'd turn it to you, Mr. Brown.8

            MR. BROWN:  Madam Chair, one more9

preliminary matter which arises out of the10

discussions we've been having.  And to11

establish for purposes of this hearing the12

status of the Sixteenth Street Heights Civic13

Association, whether in fact -- I'm not so14

sure they've requested party status, but15

they've  certainly--16

            CHAIRPERSON MILLER:  Well, my17

understanding is they submitted an application18

and we approved it at the last hearing.19

            MR. BROWN:  Okay.  Unfortunately,20

I was not here.21

            CHAIRPERSON MILLER:  Oh, okay.22
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Yes. So maybe that's why you didn't serve1

them?2

            MR. BROWN:  Well, I did.3

            CHAIRPERSON MILLER:  Okay.4

            MR. BROWN:  I did. Notwithstanding5

whatever the final -- the Board's6

determination, I've treated them as a party7

and given them that level of involvement. And8

my clients have been to their meeting at least9

twice. So we're no strangers.  So I'd like to10

move forward.11

            CHAIRPERSON MILLER:  Yes. And my12

understanding is Sixteenth Street Heights13

Civic Association is a party and the ANC is a14

party, and the applicant is a party; and15

that's it.  Okay.16

            MR. WILSON:  Let me ask a question17

if this is the appropriate time.  I am an ANC18

at 4-A-07.  And Mr. Whatley, who sent the19

letter which is Exhibit 36, called me and20

asked me to make a clarifying statement. It's21

just a single sentence, actually.  Is this the22
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appropriate time to do that?1

            CHAIRPERSON MILLER:  No.  The2

appropriate time is when we call on the ANC.3

First the applicant, then the Office of4

Planning and then we'll get to the ANC.  Okay.5

            MR. WILSON:  Okay.6

            MR. BROWN:  Madam Chair, I do have7

a concern about that with all due respect to8

Mr. Wilson. While he is an ANC Commissioner,9

his role on behalf of the Sixteenth Street10

Heights Civic Association in opposition to11

this case is 180 degrees opposite --12

            CHAIRPERSON MILLER:  Okay.  I13

noticed that as well.  But I think that what14

we will do is he can make the statement, and15

then it can be followed up by an ANC report.16

Because we're going to leave the record open17

anyway.18

            MR. BROWN:  Okay.  Well, there is19

an ANC letter --20

            CHAIRPERSON MILLER:  I know. But21

it can be supplemental report stating that,22
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yes, that he did represent their position.1

            MR. BROWN:  Very well.2

            CHAIRPERSON MILLER:  Okay.  Ready?3

            MR. BROWN:  And I've already4

introduced the applicants and my witnesses.5

            I think it's important to note6

before we begin that when this case began it7

was different than it is now.  And it's8

evolved even more recently with input from the9

Office of Planning and particularly DDOT. But10

it's important to note that the number of11

children involved had been reduced by a third,12

from 30 to 20 and some important steps have13

been taken in design and operational and14

issues, one in response to the Office of15

Planning and one in response to concerns16

raised by the various neighbors that will17

have, I think, a positive influence on the18

application and the impact or the minimal19

impact to this day care center.20

            I don't envision any impact being21

directly related to having a single person22
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living in a basement apartment. But1

nevertheless, I'll let you be the judge of2

that.3

            And again, we need to put this in4

a context that's important both in the special5

exception criteria in general as well the 16th6

Street overlay District, which has a focus in7

on the residential character of the8

neighborhood and maintaining that character.9

And certainly from my own experience, and10

you'll hear from witnesses today, the11

residential neighborhood goes hand-in-hand12

with a child development or child care center.13

            The Brown family, back in the day14

when we looked for child care, we looked15

across the street from where we live in the16

city. And child care is a uniquely local17

neighborhood-based endeavor. And so in the18

context of the 16th overlay, which is careful19

about nonresidential uses, but also in the20

context of the Comprehensive Plan there's a21

recognition that neighborhoods have to exist22
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in such a way to support the people who live1

there. And I think this is a prime example of2

how people living in a neighborhood need3

things and want things in their neighborhood.4

And the two can't operate or be effective5

without each other.6

            So the question is:  Can this7

child care center operate without objections8

of the neighborhood in a beneficial way?  And9

I think the case we'll make will show that10

this is a benefit for the neighborhood without11

an imposition and certainly meets the12

criteria. And the purpose of the 16th Street13

overlay.14

            It's also important, I think, and15

we heard this the other night at the ANC16

meeting, is that we're talking about children17

here. Young children. And there are a whole18

lot of institutional uses out there,19

nonresidential uses that may have greater20

impact, that may be more objectionable. But21

we're talking about kids in a child care place22
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situation run by professionals.1

            Mrs. Finn is a pediatric nurse.2

Dr. Finn is a pediatric dentist. And so these3

are professional people and professionally4

competent to run a child care center.5

            With that, I'd like to ask Mrs.6

Finn to briefly describe the operations of the7

child care center.8

            MRS. FINN:  Good afternoon, Madam9

Chair and other Board Commissioners. I am10

Marcia St. Hilaire-Finn.  You have my address.11

            CHAIRPERSON MILLER:  Sure.12

            MRS. FINN:  Marcia St. Hilaire-13

Finn, 1305 Locust Road, N.W., DC 20012.14

            I am the current co-owner of the15

property in question, 5707 with my husband and16

my mom.17

            I have been a pediatric nurse for18

the last 15 years.  And I studied this day19

care business about 3 years ago.  This came20

about when I sought care for our eldest21

daughter. At that time what I saw out there22
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was very -- was not acceptable.  When I went1

to the various home and child care centers2

their appearance was not appealing.  And I3

thought seeing kids being unhealthy in the4

hospital and most time coming from a day care5

center, I said I had to do something about it.6

So that's how I ventured on this child care7

business.8

            In that respect, I started in my9

basement at 1305 Locust. And when we outgrew10

that -- we had 5 kids, when we outgrew that my11

quest to find someplace bigger started.  We12

looked at commercial places along Georgia13

Avenue and other places, but what I saw just14

did not fit what I wanted to represent. I15

wanted to represent a healthy, clean,16

neighborly environment. I wanted kids to play17

in the dirt, to plant flowers. I wanted kids18

to be in a home environment. And the parents19

who seek our service expressed that view,20

please keep it in a very homey environment,21

that's why we love coming to your place.22
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            So we found this location at 57071

14th Street where my mom resides. My mom is2

retired and she travels to the Wal-Mart, she3

travels the Florida, the Caribbean in the4

winter months. And during the warmer months5

she's there.  So she may not be. When she's6

not there, me or my husband is there.7

            So in that respect we decided when8

we had the kids, because of the number of9

parents who came to me requesting care, we10

sought the special exception to use the11

property to accommodate more children.12

            In that regard, we are here before13

you today to grant us this exception.14

Currently we do have 5 kids at the location15

and the parents who are here today were16

involved about why they bring their kids there17

and why they want to extend the service to18

their friends who also have kids and are19

seeking care.20

            Currently I have a wait list of 2021

children who are willing to come to a center22



224

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

because of the love, the cleanliness and the1

environment that the kids can get out and not2

be on a commercial block.3

            We do offer quality child care in4

the sense that I've been a pediatric nurse for5

a number of years is very, very interested in6

what the kids eat and make sure that they7

remain healthy. And also that the parents can8

share in that healthiness of their children.9

            What we are here today for is to10

inform the Board is that we want to offer more11

children that kind of service that the limited12

number that we offer,13

            Yes, we do want to offer more of14

our service to a wider area of children.15

            The people that we serve, that is16

something that most people, I guess the civic17

association had questioned, is are they18

neighborhood children. They are all within the19

vicinity of 16th Street Heights.  Some of20

these parents do walk their kids to child21

care.  So in terms of who are we serving, we22
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are serving neighborhood children.1

            The neighborhood has changed2

dramatically and we see that there are more3

younger families moving into the neighborhood4

who are seeking a friendly home environment5

for their children. And that said, our motive6

is creating a healthy, happy home away from7

home.8

            Thank you, Madam Chair and Board9

Members.10

            CHAIRPERSON MILLER:  Thank you.11

When you refer to "vicinity," what do you12

mean?  They all live within the vicinity?13

            MRS. FINN:  The people we serve14

and the people on the waiting listing are15

within a ten block radius.16

            CHAIRPERSON MILLER:  They're in a17

ten block radius?18

            MRS. FINN:  Yes, Ma'am.19

            CHAIRPERSON MILLER:  The people20

you serve now, there are just five families?21

            MRS. FINN:  Well, there's five22
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kids there. The furtherest person live about1

ten blocks from where we live.  And even the2

people on our list live about ten blocks from3

where we are.4

            CHAIRPERSON MILLER:  Ten blocks?5

Okay.  And the people on your waiting list, do6

you know?7

            MRS. FINN:  Yes, ma'am. They live8

also -- the furthest person lives about ten9

blocks away.  Most of the people live on 13th10

Street or 16th Street, Madison, Allison,11

Buckanan, Emmet Street, Longfellow. We have12

just about the whole gambit of the area of13

people on the wait list.14

            CHAIRPERSON MILLER:  Okay.  How15

many of those -- well, how many of the people16

now walk to your facility?17

            MRS. FINN:  Three out of five18

            CHAIRPERSON MILLER:  Three out of19

five?20

            MRS. FINN:  Three out of five21

people walk to the facility.22
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            CHAIRPERSON MILLER:  Okay.1

            MRS. FINN:  Or bike.  Most of them2

bike and use the buggies -- I mean the3

strollers.4

            CHAIRPERSON MILLER:  Okay.  Okay.5

And your waiting list, can you tell?6

            MRS. FINN:  How many people will7

use that?8

            CHAIRPERSON MILLER:  Would not9

need to drive?  Because I think driving is one10

of the concerns.11

            MRS. FINN:  Exactly.12

            CHAIRPERSON MILLER:  You know,13

cars, parking, those kind of issues. So I'm14

just trying to get a feel for what percentage15

of your population --16

            MRS. FINN:  About 40 percent of17

the people -- for about 40 percent of the18

people on my wait list will walk to the19

vicinity since they live not too far off. And20

on inclement weather, peoples might say how21

they going to do that.  Some of them still do.22
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            CHAIRPERSON MILLER:  Is this is1

your only child development center that you2

would have or do you have others?3

            MRS. FINN:  Yes, ma'am.  Well, I4

have -- I also have a home care where I live.5

            CHAIRPERSON MILLER:  Right.6

            MRS. FINN:  Yes, yes.  And then7

this child development. We're trying to8

combine it to one location.9

            CHAIRPERSON MILLER:  Okay.  Okay.10

And what would the hours be?11

            MRS. FINN:  About 7:30 to 6:3012

p.m.13

            CHAIRPERSON MILLER:  How can you14

quantify the difference in noise level for15

different amounts of children?16

            MRS. FINN:  Currently we have five17

kids.18

            CHAIRPERSON MILLER:  Yes.19

            MRS. FINN:  And most of the20

population we serve are infants.  So when we21

take the infants outside, most of them are22
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sleeping in the carriage, so they're out1

there.  The noise you hear are maybe from the2

2 and 3 year olds.  So in that respect, one of3

the neighbors had expressed the noise. And she4

said, well I can hear the kids but I know what5

time you come out.  I just don't schedule my6

phone calls. And if you can keep it that way,7

I have no problem.8

            So in our plan you will see that9

we say we'll limit the number of kids outside10

to be five at a time so this way we can keep11

the noise level down. And also use sound12

barriers. We also have rubber mats which also13

absorb some of the sound. We have shrubberies,14

and we're willing to put artificial sound15

barriers to help eliminate that sound.16

            CHAIRPERSON MILLER:  I mean, I17

don't think you have any sound experts18

necessarily.  But I mean a question goes to19

sometimes like a single voice, it can be just20

as disturbing to somebody's peace and quiet as21

five together. Do you know what I'm saying?22
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            When people hear noises, sometimes1

so what if you had seven children, it might2

not make more noise than one screaming kid?3

That's what I'm trying to just ask you about4

the significance of limiting it to five.5

            MRS. FINN:  Well, we're doing this6

at the request of the neighbors, considering7

because they're thinking we're going to have8

all 20 kids.  The majority of the kids we're9

going to serve are infants under two. So, I10

mean, if a baby is crying or a child is11

laughing or running around, if you consider12

that noise or nuisance, I'm not sure you want13

to be in a neighborhood where there is just14

stillness.  I mean, so that's -- if you want15

to -- and I understand you said one child16

screaming might be no louder or greater than17

five kids running and playing at the same18

time.19

            CHAIRPERSON MILLER:  Could you20

just refresh my memory on how many infants21

you're having, how many toddlers?22
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            MRS. FINN:  Well, the plan is to1

have 12 infants.  And infants is classified of2

kids under two years old. And then we'll have3

four kids two to three years old and four kids4

four years and above.5

            CHAIRPERSON MILLER:  Okay.  I6

mean, I would think if you had screaming baby,7

you could bring the baby into the house.8

            MRS. FINN:  Well, absolutely.  If9

the baby's crying, obviously they don't want10

to be outside.  We take the baby inside.11

            CHAIRPERSON MILLER:  Okay.  Okay.12

             COMMISSIONER JEFFRIES:  So, Ms.13

Finn, can we just focus on existing14

conditions?15

             MRS. FINN:  Yes, sir.16

            COMMISSIONER JEFFRIES:  You have17

five children.18

            MRS. FINN:  Yes, sir.19

            COMMISSIONER JEFFRIES:  About five20

to ten. What's the parking situation on21

Tuesdays and Wednesdays when, you know, it's22
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prohibited because of street cleaning, what1

happens then?2

            MRS. FINN:  The parents drop off.3

It's a drive by drop off. Parents do not park,4

they drop the kids off. It takes an average,5

maybe, of less than five minutes. They bring6

their kid and they depart.  Most of the7

parents are on their way to work so they8

usually just do a drop off and leave.9

            In terms of how we're going to10

handle our transportation plan, we're going to11

have a drive by drop off. We're going to have12

staff on hand to walk the kids so parents13

don't have to park. If more than one parent is14

there at the same time, they don't have to15

park to come in. The staff will take the kids16

in.17

            COMMISSIONER JEFFRIES:  What if18

there are special instructions that parents19

have, let's say a kid is not feeling well and,20

you know, they have to -- they just can't drop21

them off, they have to give some instruction?22
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I mean what --1

            MRS. FINN:  Exactly. We're going2

to use on the Montague side, the south side,3

there is no restriction parking. Parents are4

asked to park in a legal parking maybe to calm5

their child and walk the child to the center6

at that time.7

            COMMISSIONER JEFFRIES:  Okay.  And8

in terms of noise, at any given time in the9

rear of the house, I mean there's no more than10

how many children?11

            MRS. FINN:  No more than five12

kids.  And if you serve the kids that are in13

the backyard and in the front, you can hardly14

hear the kids.15

            COMMISSIONER JEFFRIES:  Okay.16

Well, we do have testimony here, written17

testimony to the contrary. But, you know --18

            MRS. FINN:  Yes.19

            COMMISSIONER JEFFRIES:  -- that's20

understandable.21

             And then I want to get to one22
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other thing, and this whole business of1

recreation.  Where will these 20 kids or2

whatever the neighbor is, from what I read in3

the Office of Planning's report is that the4

plan is to walk these kids around the5

neighborhood, and that would be their form of6

exercise?7

            MRS. FINN:  Sir, we do have a8

backyard that does provide adequate space for9

the kids to play outside. We have toys.  In10

terms of recreation, pretty much, the11

Department of Health and Child Care requires12

that the kids get out and just play. And we do13

have adequate toys. We have slides, we have14

sandbox that the kids can receive their15

required activity outdoors in the back of the16

building.17

            COMMISSIONER JEFFRIES:  Yes, the18

Department Health I have here says that the19

rear yard was too small to accommodate any20

play equipment and so forth.21

            MRS. FINN:  And not so. I'm not22
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sure that is --1

            COMMISSIONER JEFFRIES:  Dated2

November 28th, 2007.  It was a conversation,3

I guess. It was a follow up phone conversation4

that they had with Department of Health. Could5

you speak on that?6

            MR. MORDFIN:  That was they were7

commenting that if that rear yard was too8

small, they didn't know the size of the rear9

yard and whether or not --10

            COMMISSIONER JEFFRIES:  Oh, okay.11

            MR. MORDFIN:  -- it could12

accommodate the adequate equipment. So they13

said if it were too small, then they would14

suggest the children be walked around the15

block as a form of exercise.16

            COMMISSIONER JEFFRIES:  Do they17

know the size of the yard?18

            MR. MORDFIN:  They did not know --19

they had the application as originally20

submitted.  They didn't know if it would21

accommodate --22
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            COMMISSIONER JEFFRIES:  As we sit1

here today do they know what the size of the2

yard is, in your estimation?3

            MR. MORDFIN:  They should from the4

application.5

            COMMISSIONER JEFFRIES:  Okay.  And6

so they have signed off on this?7

            MR. MORDFIN:  They recommended8

approval of this.9

            COMMISSIONER JEFFRIES:  Okay.10

            MR. BROWN:  If I could interject11

myself.12

            (1)  The per square foot both13

interior and exterior exceeds the Department14

of Health minimums.15

            It struck me as somewhat odd, and16

that perhaps isn't the right word, but17

Department of Health was concerned about the18

use of the Hamilton Playground, which is a few19

blocks away because it was too far for them to20

walk there.  Yet they say that they can get21

exercise by walking.22
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            But the Hamilton, in our view, is1

still a viable option. It's a first class rec2

center meeting all the physical requirements.3

And Mrs. Finn will tell you that they can get4

there other than walking and other than5

driving. That they have a buggy, the multi-6

child buggy that would allow the kids to get7

in this and be strolled to the Hamilton8

facility.9

            COMMISSIONER JEFFRIES:  Oh, one10

buggy?11

            MRS. FINN:  We have three buggies.12

One buggy that accommodates six kids and then13

we have two triple strollers.14

            COMMISSIONER JEFFRIES:  Okay.15

            MRS. FINN:  So in that case -- in16

a case like this we would not take the whole17

20 kids to the playground. We would start18

pretty much maybe take the older kids, maybe19

one day, and the younger kids another day.20

            COMMISSIONER JEFFRIES:  Is there21

like a school closer than -- is there22
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something?  Is there a school that's nearby1

that you can use  facilities for recreation or2

that's closer than this Hamilton?3

            MRS. FINN:  No. There's4

Brightwood, but I don't think -- I think it's5

about equal distance.6

            COMMISSIONER JEFFRIES:  Okay.7

Okay.  I might have some other questions later8

on.9

            BOARD MEMBER LOUD:  Thank you. I10

just want to follow up on some of your11

questions, Mr. Jeffries.12

            One of the provisions that we're13

looking at, Mrs. Finn, in terms of the child14

development center and authorizing its uses,15

205.7 and Mr. Jeffries alluded to it. I just16

want to put it out there and ask you for your17

response on the record to sort of walk me18

through the elements of this particular19

requirement.20

            It says:  "The off-site play area21

shall be located so as not to result in22
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endangerment to the individuals in attendance1

at the center in traveling between the play2

area and the center or facility itself."3

            And so with respect to the option,4

I think the off-site option of the Hamilton5

Rec Center, which I believe is the only off-6

site option that you're considering at this7

point?8

            MRS. FINN:  Well, yes, because9

it's the safest one.10

            BOARD MEMBER LOUD:  Okay.11

            MRS. FINN:  There is adequate12

sidewalk, paved sidewalk that we think we can13

go across safely.14

            BOARD MEMBER LOUD:  Okay.  And I'm15

generally familiar with that area, but just so16

I can get it on the record, from Montague17

getting to Hamilton, can you walk me through18

the streets that the young people would have19

to cross, or if they're in the buggy and the20

traffic conditions? If there are major21

intersections, et cetera?22
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            MRS. FINN:  Yes. There is Madison1

and there is Longfellow.  And there is Kennedy2

            BOARD MEMBER LOUD:  What's the3

total number --4

            MRS. FINN:  About five blocks.5

            BOARD MEMBER LOUD:  About five6

blocks?7

            MRS. FINN:  Yes.8

            BOARD MEMBER LOUD:  Okay.  I9

            MRS. FINN:  It's 0.5 miles away,10

right?  .54 miles from the center.11

            BOARD MEMBER LOUD:  Okay.  And in12

terms of major cross streets or major13

intersections between the start point and14

where they would end up --15

            MRS. FINN:  We would remain on the16

east side of the road and we stay just along17

the east side.18

            BOARD MEMBER LOUD:  Okay.19

            MRS. FINN:  We don't have to cross20

any major intersection or major thruway.21

            BOARD MEMBER LOUD:  And what would22
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be the determining factor; the testimony so1

far is that you may consider that, they may2

remain on site?  But is there a driver for3

your decision as to whether or not they will4

or will not?5

            MRS. FINN:  Well, more it's what's6

remaining on site.  Because I think we have7

adequate space to accommodate the kids and we8

have adequate toys.9

            BOARD MEMBER LOUD:  If you remain10

on site, is there some concern that the11

element of this very provision that I'm12

looking at that speaks to noise would thereby13

be operative?  Because you're going to have14

the young people playing and hopefully15

recreating and as young folks do, they're16

going to -- I think as the Chair said, they're17

going to -- hopefully they're going to let it18

all out. But doesn't that sort of contain the19

noise right there on site and exacerbate the20

noise challenge?21

            MRS. FINN:  Well, that's why we22
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are willing to install sound barriers to help,1

I mean that noise or to minimize the noise.2

            BOARD MEMBER LOUD:  Will the sound3

barriers minimize noise out of doors?4

            MRS. FINN:  Oh, it does. That's5

right.  We're going to put the sound barriers6

on the fencing.  The yard is an enclosed7

fence. So on the fencing we're willing to put8

sound barriers to minimize the noise.9

            BOARD MEMBER LOUD:  And I'm not10

familiar with that, and I don't know if you're11

the right witness to talk to or if another12

witness is going to come.  But just very13

briefly in terms of --14

            MRS. FINN:  Yes, sir.15

            BOARD MEMBER LOUD:  -- for me as16

a layperson, what is the sound barrier that17

you're going to put out and how does it18

minimize outdoor noise in particular19

            MR. BROWN:  I think Mr. Belton can20

talk about that.21

            BOARD MEMBER LOUD:  Okay.22
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            MR. BROWN:  But also in my1

supplemental submission you have the specs for2

the -- I think it's called the AccoustaBlock3

Sound Dampening system, which is Exhibit D.4

            BOARD MEMBER LOUD:  Well, as you5

know, we didn't get that until a few minutes6

ago. So I want to take advantage of your7

presence here to sort of clarify some of that.8

            MR. BROWN:  I think Mr. Belton,9

the architect, would be better.10

            BOARD MEMBER LOUD:  Okay.  I'll11

reserve that.12

            MR. BROWN:  Can we incorporate13

that in his presentation --14

            CHAIRPERSON MILLER:  Why don't we15

wait.16

            BOARD MEMBER LOUD:  We'll wait,17

yes.18

            CHAIRPERSON MILLER:  We'll wait.19

We'll wait for that.20

            BOARD MEMBER LOUD:  We'll wait.21

I'll reserve it for --22
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            CHAIRPERSON MILLER:  Mrs. Finn, I1

just want -- I'm sorry.  Are you finished?  Or2

you want to ask any questions?3

            BOARD MEMBER LOUD:  Well, let me4

just ask a final question.5

            CHAIRPERSON MILLER:  All right. Go6

ahead.7

            BOARD MEMBER LOUD:  And if Mrs.8

Finn is not the appropriate person, then the9

appropriate witness can respond to it.10

            You provided as a part of this11

morning's submission December 10 the12

Transportation Management Plan --13

            MRS. FINN:  Yes.14

            BOARD MEMBER LOUD:  -- which of15

course we haven't read, but I was going to ask16

someone on your team to just sort of walk17

through and summarize what the plan is under18

each of the elements that you have it broken19

out by. So if that Mrs. Finn, she can do it.20

If not, we can wait until the appropriate21

witness comes up.22
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            MRS. FINN:  In summary, the1

transportation plan was devised to address the2

traffic.  On the recommendation of DDOT they3

said that the south side of Montague Street4

could be used for drop off with no more than5

12 cars being there at one time.6

            So our plan is to stagger, even to7

all the kids do not arrive at the center on8

time. There could be a good, as meaning 10 to9

20 minutes gap between the arrival of the10

children. And in the four years it's been11

pretty much that way.12

            So our plan says here in general13

on -- perspective parents will be given a14

contract enforcing the transportation plan,15

telling them this is where you have to drop16

off your child. It will be on a numbers basis.17

Every parent will be assigned a number and18

this number will help to facilitate as when th19

parent drop off.  So there will be a staff at20

the corner on Montague with a walkie-talkie21

alerting the inside staff that number 24.22
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From the master's list they'll know that1

number 24 is Mack or John, or Jane. So we'll2

know which child to bring to the parent at the3

curb.4

            In our contract we do have drop5

off and pick up times. And, granted, sometimes6

parents cannot adhere to these times. So in7

that case if there are too many cars, we ask8

the parent to move to an area other than the9

designated drop off or pick up time. Maybe10

they want to circle around the block or move11

further south of the drop off location, and12

maybe walk their child in.13

            We have -- celebrate like14

holidays. For instance, if we have a Halloween15

party and parents are going to come with their16

kids, that would be most likely after hours.17

Parents at that time, we have -- we would18

designate or employ someone to make sure that19

parents do not block where neighborhood people20

park. And they would have to find legal21

parking at that time.22
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            Just for note that 14th Street1

Montague or Madison, there is nonrestricted2

parking. So it's pretty much open to whoever3

wants to park there.   It's not zoned. It's4

pretty much open parking.5

            COMMISSIONER JEFFRIES:  Are you6

saying Mont --7

            MRS. FINN:  Montague.8

            COMMISSIONER JEFFRIES:  Montague?9

That's --10

            MRS. FINN:  Montague.11

            COMMISSIONER JEFFRIES:  12

Montague.  Okay.13

              MRS. FINN:  I'm sorry.14

            COMMISSIONER JEFFRIES:   I was15

just making certain that was what you were16

saying.17

            MRS. FINN:  Montague.  M-O-N-T-A-18

G-U-E.  Yes, Montague.19

            BOARD MEMBER LOUD:  And when the20

plan speaks to sanctions, are you talking21

about a client who has number six who is22
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supposed to show up at 8:25 or whatever --1

            MRS. FINN:  Right.2

            BOARD MEMBER LOUD:  -- and he or3

she shows up at 8:15 --4

            MRS. FINN:  Yes.5

            BOARD MEMBER LOUD:  -- they're out6

of compliance.  They get a sanction?7

            MRS. FINN:  No. What happens, like8

I said, parents may not adhere, they give you9

a rough estimate of what time they're going to10

drop off their child.11

            If a parent comes on the12

recommendation of the additional no more than13

12 cars.  But if a parent comes at 8:50 and14

there are no cars, we're happy to take the15

kid.16

            We're going to have someone, staff17

out 15 minutes before our open time and ten18

minutes past the open -- past the time. For19

instance, we open at 7:30. We'll have a staff20

on board at least by 7:10. So the parent comes21

between that time, then if they come -- if22
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they're scheduled to be there at 8:30 and they1

decided today they wanted to come at 7:30,2

there are no other people there. We'll take3

the child in.4

            COMMISSIONER JEFFRIES:  But if5

there are other people there --6

            MRS. FINN:  They would have to7

move further south from the drop off point.8

Okay.9

            There are no more -- should be no10

more than 12 cars there at a time. So if a11

parent comes --12

            CHAIRPERSON MILLER:  Where is13

there room for 12 cars to cue.  I don't14

understand that.15

            MR. BROWN:  One, and I think that16

12 is a number based on DDOT that they'd like17

to see no more than 12. And they put it in the18

terms of 12 kids coming to the site by car.19

That's a little problematic because if all 2020

kids in two cars, I don't think  that would be21

a problem. That would be to be encouraged.22
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            But you have to put -- DDOT's1

estimation is that 12 of the 20 kids will come2

to the site by vehicle.  And so we're talking3

in terms of over the peak period, the delivery4

period, which runs about two hours 125

vehicles.  And so you need to keep that in6

some sort of context that they come -- they7

don't all come at the same time. And Mrs. Finn8

has a good idea how people come. But they9

don't come at the same time.10

            And if you're talking about over11

a two hour period, 12 vehicles, I mean that's12

six vehicles an hour and we're not talking13

about a significant amount of cuing at any one14

time.15

            There's a photograph up here.  And16

Mr. Belton could point out, but there should17

be a photograph here of the corner of Montague18

and 14th Street. And inadvertently it's very19

helpful because it shows at like about 9:0020

a.m. in the morning you'll see that as far as21

you can see on the one side of Montague, there22
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are no cars parked.  And that's an area where1

parking is allowed. It's no restrictions other2

than the street sweeping concept.3

            BOARD MEMBER LOUD:4

            MR. BELTON:  Yes.  The Board5

should have a binder like this with it.  It's6

panel number 7.7

            CHAIRPERSON MILLER:  You might as8

well introduce yourself for the record.9

            MR. BELTON:  Oh, I'm sorry.  My10

name is Ralph Belton. I live at 765 Fairmont11

Street, N.W., Washington, D.C.  I'm the12

architect to the Finns.13

            Panel number 7. It shows you where14

the house is located in relationship to15

Montague.  DDOT is willing to allow us to drop16

off at Montague, 14th and Montague.17

            So on Montague you will see that18

two parking spaces are designated in that19

location.20

            COMMISSIONER JEFFRIES:  So the21

house is threw houses south of Montague?22



252

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

            MR. BELTON:  It's the third house1

south of Montague.2

            COMMISSIONER JEFFRIES:  Yes.  Oh,3

there is also another panel, panel --4

            MR. BROWN:  Twenty-eight.5

            MR. BELTON:  -- twenty.  No, no,6

no. You have the thicker document.  Let's see.7

Yes. Panel 8 shows you a view of the last8

house at the corner of 14th and Montague. And9

Montague is the street to the left.10

            COMMISSIONER JEFFRIES:  And whose11

house that is, that's a beautiful house.12

            MR. BELTON:  I'm not sure who that13

owner is.14

            CHAIRPERSON MILLER:  What time is15

this picture taken?16

            MR. BELTON:  Let's see, that's a17

good question. It was taken at various times.18

So this one must have been in September.19

            MR. BROWN:  But what time of day?20

            MR. BELTON:  Oh, what time of day?21

Oh, this was in the morning when I took this22
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around 9:00-ish, 8:00/9:00.1

            CHAIRPERSON MILLER:  I guess my2

question is that there's no drop off area3

that's designated to the center. So I guess4

I'm trying to understand whether you can count5

on a lot of spaces being available for someone6

to pull over here or you can't.7

            MR. BELTON:  Yes.8

            CHAIRPERSON MILLER:  And that may9

make--10

            MR. BELTON:  I've been looking at11

the street. I've been there several times at12

different times of the day looking at it. And13

for the most part, this is what it looks like.14

No one parks there really, you know.15

            COMMISSIONER JEFFRIES:  Isn't16

there a drop off?17

            MRS. FINN:  Well, we have -- but18

that was not encouraged. DDOT didn't encourage19

dropping off at the front of the building.20

            COMMISSIONER JEFFRIES:  Oh, I'm21

sorry.  Okay.22
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            MRS. FINN:  So they recommended1

using the Montague because of the traffic.2

            COMMISSIONER JEFFRIES:  Oh, okay.3

            MRS. FINN:  This was one of our4

sites, we had but they said they'd prefer --5

there is much less traffic on the side of6

Montague.7

            COMMISSIONER JEFFRIES:  I mean,8

but I think we all know how human beings are9

in the morning time. We're trying to get to10

work and so forth. And I appreciate, you know,11

how you orchestrated this system and so forth.12

And I also recognize that this will13

potentially bottleneck.  It'll take a few14

minutes or so.  But you know how these things15

are in the morning.  And people are trying to16

get to work and then all of a sudden there's17

a stop and then that really starts to move18

into this whole business of quality of life19

issue and so forth.  So I appreciate that20

you've tried to put a plan in place, but you21

know human beings are just not dutiful like22
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that, right?  So, anyway --1

            CHAIRPERSON MILLER:  Well, what2

kind of street is Montague.  I mean, you can't3

tell from this picture that like 14th Street4

is a pretty busy street, isn't it?5

            MRS. FINN:  Very quiet.6

            CHAIRPERSON MILLER:  Montague is7

quiet?8

            MRS. FINN:  For most part of the9

day, yes.10

            MR. BELTON:  Yes. Montague is a11

residential neighborhood type street. It's not12

a thoroughfare street.  People don't use it to13

get from point A to point B.  These are my14

observations on it.15

            And it looks, for the most part16

most of the day just the way it looks here.17

There's hardly any cars parked on it. There18

are no commuters trying to hog the space. I19

mean, it's a very, very quiet street.20

            COMMISSIONER JEFFRIES:  Mr.21

Belton, just from panel 8, so 14th Street is22
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in the foreground?1

            MR. BELTON:  14th Street is in the2

foreground.3

            COMMISSIONER JEFFRIES:  Okay.4

            MR. BELTON:  The one with the bus5

stop on it.6

            COMMISSIONER JEFFRIES:  And then7

Montague is?8

            MR. BELTON:  And Montague is the9

one to the left.10

            COMMISSIONER JEFFRIES:  To the11

left.  Okay.12

            MR. BELTON:  Yes.13

            CHAIRPERSON MILLER:  Ms. Finn, can14

I clarify with you?15

            MRS. FINN:  Yes.16

            CHAIRPERSON MILLER:  Presently17

you're in the same building that you, the18

detached dwelling, whatever, that you want to19

have just this larger center. You have five20

kids in it now?21

            MRS. FINN:  Yes, ma'am.22
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            CHAIRPERSON MILLER:  And what are1

the ages that are there now?2

            MRS. FINN:  Presently we have two3

kids.  One kid is six months old. One is 164

months old. And then we have three kids that5

are 2½ years old.6

            CHAIRPERSON MILLER:  Okay.  And7

how long have you been there?8

            MRS. FINN:  Two years.9

            CHAIRPERSON MILLER:  Two years?10

Okay.  So you have some experience in that11

place with children?12

            MRS. FINN:  Yes.13

            CHAIRPERSON MILLER:  Okay.  And14

have there been any parking problems with the15

five?16

            MRS. FINN:  No, ma'am.17

            CHAIRPERSON MILLER:  Okay.  Have18

there been noise issues?19

            MRS. FINN:  Well, I never -- I20

never had any -- I mean, neighbors.  I mean,21

when I went around talking to neighbors about22
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it, they said well yes, the children.  I said1

well it's children, they do make noise but is'2

not excessive noise. It's about -- some days3

they are louder.  And others and they said,4

well yes.  But in terms of being really5

excessive -- and we go -- we got outside twice6

a day and we go outside for anywhere from half7

an hour in the morning and half an hour in the8

evening. And in the summertime we stay longer.9

We'll stay an hour or and a half or two hours10

weather permitting.11

            CHAIRPERSON MILLER:  And with 2012

children, how will that change?13

            MRS. FINN:  We're going to14

stagger.  We're going to have five kids go out15

at a time after 9:00, after people have gone16

to work so the noise is noise is not17

interfering with people who are home. So we18

started outside play.19

            CHAIRPERSON MILLER:  But you'll20

have children outside more of the day than you21

do now because you'll be staggering groups of22
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five?1

            MRS. FINN:  Right. So that means2

we have four -- we'll have four groups, a3

total of what? That's two hours in the4

morning.  So we start at 9:00. By 11:00 the5

kids are done with the outside play. And in6

the evening it would start after nap time,7

after 3:00. We'll be done before 6:00 p.m.8

            CHAIRPERSON MILLER:  And do you9

take these children to Hamilton?10

            MRS. FINN:  We only went to11

Hamilton one time, and we did it using the12

buggy. One time we went to Hamilton13

playground.14

            CHAIRPERSON MILLER:  And in your15

opinion was that safe?16

            MRS. FINN:  It was -- we were --17

we never crossed the street. We stayed right18

alongside and then we made a left. And we were19

right alongside Hamilton.  So we didn't have20

to deal with traffic except for the cross21

routes, which are pretty quiet at the time of22
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day that we went.  We went there around 10:001

in the morning.So there was no traffic.  So we2

just went right along the side of 14th Street.3

We just went right up 14th Street and into4

Hamilton.5

            CHAIRPERSON MILLER:  You didn't6

have to cross a street?7

            MRS. FINN:  No, ma'am.8

            CHAIRPERSON MILLER:  Wow. Okay.9

            MRS. FINN:  No.  It's right on the10

same side as we are.11

            CHAIRPERSON MILLER:  And how long12

does it take to get there?13

            MRS. FINN:  It took us 35 minutes14

to get there.15

            CHAIRPERSON MILLER:  Thirty-five?16

            MRS. FINN:  Huh-huh.  I'm sorry.17

Yes, ma'am.18

            CHAIRPERSON MILLER:  Okay.  If19

you--20

            MRS. FINN:  We have a power wheel21

buggy. So it's like a jogging exercise, you22
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just can ride along.  It's not like you're1

pulling or tugging. I'm sorry.2

            CHAIRPERSON MILLER:  Right.  Is3

there a landscaping plan that was submitted?4

I thought the Office of Planning said they5

wanted you to have one.6

            MR. BROWN:  Yes. That was in my7

supplemental submission.8

            CHAIRPERSON MILLER:  That's in the9

supplemental?10

            MR. BROWN:  Yes.11

            CHAIRPERSON MILLER:  I know12

there's sound proofing material in there.  And13

there's also what?  Increased shrubbery and14

something or what?15

            MR. BROWN:  Yes. And Mr. Belton --16

            CHAIRPERSON MILLER:  He's going to17

address all those issues.  Okay.18

             COMMISSIONER JEFFRIES:  I have a19

question about the block and sort of the20

character of the block.  Is it all21

residential?22
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            MRS. FINN:  No.  At 5701 there is,1

I think, an elderly care at the corner of2

Madison and 14th Street.3

            COMMISSIONER JEFFRIES:  Okay.  And4

was there a church as well?5

            MRS. FINN:  There is a church6

diagonal to that, the Vietnamese Church.7

            COMMISSIONER JEFFRIES:  Okay.  So8

they're not doing anything during the week,9

during the day?10

            MRS. FINN:  No. There's nothing11

going on during the day.12

            COMMISSIONER JEFFRIES:  Okay.  So13

besides the church and the senior care, there14

are no other --15

            MRS. FINN:  There is one -- what's16

-- I think there's one across the street at17

57. I'm not sure.  But it's for, I think,18

people that are challenged. But they're not19

there during the day.  They bring a bus back20

and forth and --21

            COMMISSIONER JEFFRIES:  Okay.22
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Because I mean it's one thing if the entire1

block is residential and you can sort of,2

perhaps, gauge you know the comings and3

goings.  But I mean I'm just trying to demise4

whether or asking were there is other uses on5

this block that might contribute to more6

traffic and congestion and so forth. And then7

once you are bringing on a greater intensity8

of use, and that's effectively what you're9

talking about here.  And that could exacerbate10

problems. But you're pretty certain that with11

those other uses -- and I'll ask the Office of12

Planning as well.13

            MRS. FINN:  Yes, the traffic14

volume. And, honestly, I have been here two15

years and I hadn't learned about this elderly16

care or their people being transported until17

we went before the Board and they draw18

attention. So it's ont traffic in terms of19

these people don't drive there. It's like one20

bus that brings them back and forth, I guess,21

to an adult day care and return in the22
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evening.  So in terms of transportation, being1

coming and dropping off --2

            COMMISSIONER JEFFRIES:  And I want3

to follow up on something Madam Chair spoke4

about. So now you have five children and there5

are set times that they're in the back playing6

and making noise or whatever. And that's for7

like two hours?  How long is that?8

            MRS. FINN:  No.  We're out there9

for like 45, 30 minutes or 45 minutes. In10

the--11

            COMMISSIONER JEFFRIES:  So does --12

            MRS. FINN:  In the summer, we'll13

be out there maybe for an hour, how and  a14

half.15

            MRS. FINN:  Okay.  So let's just16

focus on summertime.17

            MRS. FINN:  Okay.18

            COMMISSIONER JEFFRIES:  Twenty19

kids.20

            MRS. FINN:  Yes.21

            COMMISSIONER JEFFRIES:  You're22
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going to have a rolling time.  So it's1

possible, given 20 kids, that let's say from2

10:00 to 2:00 there could be just a constant3

stream of kids in that backyard playing?4

            MRS. FINN:  Well, let's remember,5

that the kids we're saying --6

            COMMISSIONER JEFFRIES:  I mean, if7

they're different kids, because you move some8

in, so it's a rolling process.9

            MRS. FINN:  Yes, but sir, we10

serving infants that are -- and they're11

babies.  So if we bring the babies out there,12

there's not -- if the baby starts crying, we13

return the kid.  They may be hot, they may be14

dirty.  So it's -- the majority -- we're15

talking about eight kids.  I mean, all kids16

have to go outside for some fresh air.  But in17

terms of the infants, they maybe wouldn't be18

out there that long because they may not be19

able to -- if it's hot, we don't keep the20

infants out that long. So --21

            COMMISSIONER JEFFRIES:  So 3 to22
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13, I'm looking at so 8 kids at max?1

            MRS. FINN:  Yes.  Right.2

            COMMISSIONER JEFFRIES:  And how3

many will you have out at a time again?4

            MRS. FINN:  Five.5

            COMMISSIONER JEFFRIES:  Five.6

Okay.7

            MRS. FINN:  Yes.8

            COMMISSIONER JEFFRIES:  So really9

it's -- okay.  Okay.  Okay.  Thank you.10

            MRS. FINN:  You're welcome.11

            BOARD MEMBER LOUD:  You testified12

earlier, but I didn't write it down, what were13

the hours in the afternoon?  I know the14

morning hours for recreation were 9:00 to15

11:00. But what were the hours? You said16

something about after sleep time?17

            MRS. FINN:  Oh, after sleep time?18

They wake up around 3:00 so they can go19

outside like 3:30 to --20

            BOARD MEMBER LOUD:  So like from21

3:30 to 5:00--22
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            MRS. FINN:  -- 6:00.1

            BOARD MEMBER LOUD:  Or 6:00?2

Okay.3

            CHAIRPERSON MILLER:  Okay.  Now4

the Board is finished with its questions. So5

therefore, Mr. Wilson, do you have any6

questions?7

            Are you representing the ANC --8

no.  You're just going to make one statement9

for the ANC.  Okay.  So this isn't the right10

time then.11

            But this is the time for parties12

to question the applicant's witnesses. So13

you're not going to do that for the ANC, but14

do you have any questions then for the civic15

association?16

            MR. WILSON:  Yes, I do.17

            CHAIRPERSON MILLER:  Okay.18

            MR. WILSON:  Thank you.19

            Ms. Finn, have you seen this20

attachment to our document that we filed?21

Counsel, could you give her a copy?22
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            CHAIRPERSON MILLER:  For the1

record, Mr. Wilson, and for the Board also can2

you identify the document you're referring to?3

            MR. WILSON:  Yes. It was filed4

today, December 11th.5

            COMMISSIONER JEFFRIES:  Excuse me.6

Can you bring that mic just a little closer to7

you?  Thank you.8

            MR. WILSON:  Oh, I'm sorry.  I9

apologize.10

            MR. WILSON:  This is something, it11

was filed yesterday?12

            MR. BROWN:  That was filed13

Thursday.14

            MR. WILSON:  Oh. It was filed on15

Thursday.  And it's entitled Public Hearing16

December 11th.  If you don't have this, let me17

hand it to you.18

            MR. BROWN:  Well, no. Mrs. Finn19

hasn't seen it because we just received it20

this morning.  Dr. Finn has seen it.  So maybe21

perhaps if it would be okay with the Board if22
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he wants to address questions about it, Dr.1

Finn.2

            MR. WILSON:  Okay.  I'll do that3

for Dr. Finn.4

            CHAIRPERSON MILLER:  Okay.  Yes.5

I'm just kind of weary a little bit here. I6

mean, we can see where you're going, but7

usually cross examination goes to the8

testimony that's been given.  And so she9

hasn't even seen a document.  I'm not sure how10

this cross.11

            MR. WILSON:  It relates to the12

number of nonresidential uses i the13

neighborhood. And I just waned to ask her14

about her knowledge of them.15

            MRS. FINN:  I have o knowledge of16

them.  I only aware of the two that are on17

14th Street.18

            MR. WILSON:  So you're not aware19

that there are actually eight?20

            MRS. FINN:  No, sir.21

            MR. WILSON:  Okay.  Let me ask you22
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a question about parents. As a grandfather1

recently for the second time a month ago, I2

read your testimony. I thought about the3

issues. And it occurred to me that if it4

rained and if I were lucky enough to have my5

granddaughter to take to school to your day6

care or if it snowed or if there was ice on7

the ground or if it was cold, I don't think I8

would take her by bike or by foot. I think I9

would want to safeguard her and bring her by10

car.  And I can't imagine a parent who11

wouldn't react that way. But you think that12

people would resist the fact that it's cold or13

it's icy or it's rainy and they're going to14

still come by foot no matter what?15

            MRS. FINN:  Well, if it's raining16

and the weather does not permit someone to17

come by foot, obviously they come by car. They18

just have to follow the transportation plan19

that they drop off their child at a safe20

place.  The corner of -- and if there is not21

staff on hand, then they walk their child into22
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the center.  We do not object to people coming1

by car if the weather is inclement weather.2

            MR. WILSON:  So doesn't that3

create the possibility there'll be sometimes4

when all 20 children would come by car because5

of bad weather?6

            MRS. FINN:  Then all 20 people do7

not show up at the time. I've been doing this8

for five years and five years, been at this9

location for two years.  In inclement weather,10

as a matter of fact, people do come later.  If11

anything, they do not show up at the same12

time.13

            MR. WILSON:  My question wasn't14

whether they came later or not.  The question15

was if they wanted to look after their kids16

and shield them from this bad weather, whether17

it be ice or rain or snow or cold, do you18

really think that those folks would never take19

a car under those circumstances?20

            MR. BROWN:  I think she's answered21

the question.22
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            CHAIRPERSON MILLER:  I think she1

has, too.  I think she has.  I don't believe2

you said that under no circumstances would3

everyone not drive or something, right?4

            MRS. FINN:  That's right.5

            CHAIRPERSON MILLER:  There may be6

some circumstances in bad weather.7

            MRS. FINN:  Absolutely.8

            CHAIRPERSON MILLER:  Yes.9

            MR. WILSON:  Okay.  I have no10

further questions.11

            CHAIRPERSON MILLER:  Okay.12

            Then would you like to call your13

other witness.14

            MR. BROWN:   Yes.15

            DR. FINN:  Hi. I'm Emanuel Finn,16

husband of Marcia.17

            And I must tell you that I think18

the issue here is that we run a first class19

day care center. And our presence on that20

block in our opinion in no actions will not be21

adverse to the neighborhood.22
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            I think the people who access our1

day care center are people who want the kids2

to be in an area that's, obviously, first3

class, a neighborhood that's first class and4

really we see also as the custodians of our5

block, if not the entire street. So I just6

want to make that point clear to everyone.7

            Thank you.8

            CHAIRPERSON MILLER:  I just want9

to ask you, you're talking about the block,10

I'm just wondering are there houses all around11

your house where the center would be?  I mean,12

is there a house in the back and a house on13

either side that we're talking about, at least14

with respect to like noise?15

            DR. FINN:  Yes.  There's a house16

immediately to the north and one immediately17

to the south.  There's one across the18

alleyway.  And so, yes.19

            CHAIRPERSON MILLER:  Okay.  I20

guess I might have asked this question before,21

but I may as well ask it of you as well.22
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You've been there or she's been there and you1

taught these five children there for two2

years.  Have you gotten may complaints about3

the noise from those children?4

            DR. FINN:  As a matter of fact, to5

the best of our information, no one has6

complained.  And really, and this really gets7

to the core of what I'm trying to say, we see8

ourselves as part and parcel of the9

neighborhood.10

            You know, what happened -- the11

sound of children, music to people's ears. The12

District is changing everyday and more13

families want to access neighborhood help of14

the day care services. So it is in our15

interest to keep up the neighborhood if you16

may.17

            CHAIRPERSON MILLER:  Mr. Wilson,18

do you have any cross examination for Mr.19

Finn?20

            MR. WILSON:  Mr. Finn, are you21

familiar with whether there are other day care22
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centers in the neighborhood?1

            DR. FINN:  In the immediate2

vicinity of 5707 14th Street, sir?3

            MR. WILSON:  Yes, sir.4

            DR. FINN:  No, sir. There are no--5

to the best of our knowledge, there are no day6

care centers in the immediate vicinity.7

            MR. WILSON:  So you're not8

familiar with the one in the 5700 block of9

Colorado Avenue?10

            DR. FINN:  Maybe my wife.  But,11

you know, in the immediate vicinity.12

            MR. BROWN:  It depends on how you13

define immediate.14

            MR. WILSON:  I just gave you the15

address.  Did you know there are four in the16

6000 block of Georgia block?17

            DR. FINN:  And how far is this18

from 5707 14th Street, sir?19

            CHAIRPERSON MILLER:  Mr. Wilson,20

is this germane to his testimony?  Because21

you're going to have the opportunity to22
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present all that information. I think it would1

be better in your case.  Okay.2

            DR. FINN:  Thank you.3

            CHAIRPERSON MILLER:  Okay.4

            MR. BROWN:  You have the panels,5

too.6

            COMMISSIONER JEFFRIES:  Just7

reverse the panel. Because I can't see some of8

the stuff. Just tell me what panel you're9

working on.10

            MR. BELTON:  This lot area is11

4,760 square feet in size.  And the structure12

on it is actually a gross flow area of 3,00013

square feet on two stories and a basement.14

It's a detached house.  There are no other15

buildings attached to it. If you look at panel16

2 there is ample side yards on both sides.  At17

least 6 feet, if I remember my numbers18

correctly.19

            And because of the gross square20

footage I've calculated that with 20 children,21

we have at least 39 square feet per child on22
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the interior, which is way above what the1

regulations require that we have.2

            The rear yard, if you look at3

panel 3, is approximately 1965 square feet.4

Because we're having the residential use on5

the basement level, we're going to program 2346

square feet of that space for exclusive use by7

the residential component. So that leaves a8

play area of 1730 square feet for the9

children. And that works out to be10

approximately 87 square feet per child on the11

exterior, which is way above, again, what the12

regulations require for that area.13

            If you look at panel unnumbered,14

it's the one in front of panel 14, you would15

see the landscaping plan for that area.16

            Is everybody caught up with me.17

            COMMISSIONER JEFFRIES:  What18

panel?19

            MR. BELTON:  It's the unnumbered20

panel just before 14.21

            COMMISSIONER JEFFRIES:  Oh.22
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            MR. BELTON:  And that's the1

landscape plan.2

            Right now the yard is pretty much3

surrounded by vegetation of various kinds from4

shrubberies to trees that are called out on5

that plan.6

            In addition to that, there is a7

six foot fence that goes from the edge of the8

house eastside all the way to the alley to9

close it off. And the rest of it is closed off10

by a two car garage at the rear.11

            The surfaces in this area are12

mostly soft.  And describing them that way13

with respect to sound transmission.  That14

sound gets transmitted when they hit very hard15

surfaces.  In this case, we have a lot of soft16

surface that would in essence absorb the17

sound.18

            In addition to that, just in19

compromise with the neighbors who have a20

concern with noises, we plan to install three21

sound panels on the north fence, against the22
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north fence, and three sound panels against1

the south fence. And you should have specs for2

an equal or equal type panel.  What these3

panels would do would add additional sound4

absorbing elements in the scheme.5

            COMMISSIONER JEFFRIES:  Excuse me,6

Mr. Belton?7

            MR. BELTON:  Yes.8

            COMMISSIONER JEFFRIES:  Where are9

the specs for -- are they what was just10

delivered?11

            MR. BELTON:  Yes. That package12

that you got at the very end.13

            MR. BROWN:  Exhibit D to my14

December 10th letter.15

            MR. BELTON:  Yes.16

            So there's adequate soft surface17

for handling sound transmissions.18

            In addition to that, the hard19

surfaces, that's the concrete pathway, is20

going to be covered with rubber mats.  Of21

course, in the first instance for the safety22
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of the children.  But, again, it provides1

additional soft surface for sound attenuation.2

Okay.3

             I don't know how many of you have4

been out in the woods, for example, that if5

you're in the woods talking, you would notice6

that sound is muted by the vegetation.7

            So we do have adequate vegetation,8

in my opinion, to do that, which is to9

attenuate and to absorb the sounds of the10

children in that area.11

            The other item or the drop off and12

pick up, we had several schemes.  The one that13

seems to be most accepted is for us to park --14

or not to park, but to drop off the kids on15

Montague Street. And that street is a very16

quiet street. The volume of traffic there is17

confined to people who, as far as I can18

observe, live on that street.  And it appears19

to me that people on that side probably don't20

-- many of them don't have vehicles. So the21

street is open for most of the day. I've22
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observed it in the morning, mid afternoon and1

late at night even. And it's still as you2

would see in panel 8 basically.3

            I think that's basically what I4

wanted to say, unless the Board has some5

specific questions they want to ask me about6

this.7

            MR. BROWN:  Mr. Belton, if you8

could just -- I think you've gone through the9

landscape plan, but also just briefly describe10

the installation of a fire suppression system?11

            MR. BELTON:  Oh, yes. Yes.  This--12

and before I speak to that, we're not doing13

any modifications to this building. There is14

no tearing out of walls or, you know,15

reorganizing the space within. What you see on16

the plan is what's going to be there.17

            The only floor that's going to get18

any extensive treatment, is going to be the19

basement where the rear part of it going to be20

used for service things and storage associated21

with the child development center. And the22
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rest of it is going to be the residence.  So1

that's the one that will receive the most use,2

renovation. The rest of the building is going3

to be as it is today. The only difference4

would be because it is now -- we're going to5

have several more people in there, we plan to6

install a fire suppression system in there.7

And, of course, we're going to do this8

delicately because we do not want to destroy9

any of the existing construction.10

            COMMISSIONER JEFFRIES:  In terms11

of the landscaping, Mr. Belton --12

            MR. BELTON:  Yes.13

            COMMISSIONER JEFFRIES:  -- so I14

see on panel 5 just a pictorial of the yard.15

And it looks very lush. I mean, some mature16

vegetation and so forth.17

            MR. BELTON:  Yes. Yes.18

            COMMISSIONER JEFFRIES:  You're19

adding a lot of vegetation as well to what's20

existing?21

            MR. BELTON:  Well, we're going to22
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add carefully because if we put too much, now1

we would lose play space.2

            COMMISSIONER JEFFRIES:  Okay.3

            MR. BELTON:  So we're going to add4

carefully.  There is some of it over time is5

going to need replacing. We intend to do that.6

The panel number unnumbered tells you exactly7

what types of plants are there.  And for what8

it's worth, we even get an assist from the9

neighbor to the north. There are a couple of10

large trees.  I try to hesitate to try to11

sound those names.  Ilex opaca, I think,12

American Holly.  And another tree at the very13

edge of the property.  All these pieces help14

with the sound attenuation.15

            And, yes, if we need to put more,16

we will. I'm hoping that the panels would take17

up  lot of the weight of this.18

            COMMISSIONER JEFFRIES:  And then19

the other question I have is I was -- it left20

me. I'll be back with you in a minute.  Okay.21

             MR. BELTON:  Okay.22
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            CHAIRPERSON MILLER:  Let me ask1

you this while Mr. Jeffries is looking. What's2

your experience with sound proofing panels?3

            MR. BELTON:  Very good.  Several4

years ago I had to do a dentist office in a5

space that was close in the sense that the6

area where the patients would be sitting was7

adjacent to the area where the dentist would8

be having his private conversation with each9

patient. And I had to solve that problem in10

part by using sound attenuating panels that11

allowed him to sit feet away from someone who12

should not be in on the conversation and speak13

to that patient without the conversation being14

heard.15

            So, by the way, that's Premier16

Devil Office. You can see.  It's still in17

operation today.18

            CHAIRPERSON MILLER:  So that's19

your experience with it, is that right?20

            MR. BELTON:  Yes.21

            CHAIRPERSON MILLER:  And are you22
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aware of any other experiences with respect to1

noise from children playing outside?2

            MR. BELTON:  Playgrounds.3

            CHAIRPERSON MILLER:  Playgrounds4

have these?5

            MR. BELTON:  Yes.  No, the6

playgrounds don't necessarily use it. But were7

you asking me if I heard them or the use of8

panels?9

            CHAIRPERSON MILLER:  Right.10

            MR. BELTON:  Oh, I gotcha you.11

Okay.12

            CHAIRPERSON MILLER:  Right. And a13

similar situation how successful they've been.14

            MR. BELTON:  Yes.  From15

observation, I don't know of one in the16

immediate area where that's done. Yes.  But,17

you know, the theory behind handling sound is18

-- well, I guess I'm in the profession so I'm19

always reading the theory and know what it is20

and what to do when it's necessary that we21

ameliorate the sound.22
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            CHAIRPERSON MILLER:  In the1

situation that you gave --2

            MR. BELTON:  Yes.3

            CHAIRPERSON MILLER:  -- though,4

were they two totally enclosed rooms like next5

to each other in contrast to this where it's6

open?7

            MR. BELTON:  It's open. Yes.8

            CHAIRPERSON MILLER:  Yes.9

            MR. BELTON:  Yes.  It's different10

in that sense.  But the principles still apply11

that the way you handle sound is by providing12

surfaces that are able to absorb the sound13

before it travels too far. So these panels or14

something equal to it that the contractor15

would probably propose can be used as long as16

they have the test results that shows me that17

the noise coefficient ratio is within reason18

of ameliorating the sound.19

            CHAIRPERSON MILLER:  What do you20

mean?  What test results?21

            MR. BELTON:  When the specs that22
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we gave to you includes the charts that1

describes how this particular material would2

function in absorbing sound.3

            COMMISSIONER JEFFRIES:  I figured4

out my question.5

            MR. BELTON:  Okay.6

            COMMISSIONER JEFFRIES:  And, you7

know, obviously the hour is getting late. And8

we have another case after this one, so I'm9

going to move real quickly.10

            The question was, you know the11

play equipment --12

            MR. BELTON:  Yes.13

            COMMISSIONER JEFFRIES:  -- I mean14

I'm looking at all the vegetation, which is15

nice, and then the paneling.  The equipment,16

will it be much larger than what's shown in17

your panel 5 or is it just -- or is it going18

to be larger?19

            MR. BELTON:  There's a few more20

pieces that Ms. Finn has placed in there.21

            COMMISSIONER JEFFRIES:  Yes.22
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            MR. BELTON:  But they're all1

plastic pieces. Ms. Finn might be able to2

describe it better than I can.3

            MRS. FINN:  Yes, they're all4

plastic, which is moveable and it still does5

not occupy too much of the space.6

            COMMISSIONER JEFFRIES:  Yes.7

            MRS. FINN:  We just have enough8

toys so if you have -- kids can have different9

-- a variety of toys to play with.10

            COMMISSIONER JEFFRIES:  But it's11

not much more than --12

            MRS. FINN:  But, no, it's not --13

doesn't. No, sir.  It doesn't take up the14

whole yard. We just added one more piece,15

which is like a gym where the kids can go in16

and out and a slide.17

            COMMISSIONER JEFFRIES:  Okay.18

Thank you.19

            MRS. FINN:  The slide is attached20

to the gym.  So it's right next to that.  The21

most distant toy.22
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            COMMISSIONER JEFFRIES:  Okay.1

Thank you.2

            MRS. FINN:  You're welcome.3

            BOARD MEMBER LOUD:  Mr. Belton, in4

terms of the attachment D and the specs for5

the sound panels, it all looks very, very6

professional and impressive. And I can't7

follow hardly any of it.  So I just have a8

question in human terms.9

            MR. BELTON:  Yes.10

            BOARD MEMBER LOUD:  In terms that11

would be relevant to neighbors that hear12

noise.  Are there assessments as to how much13

these panels reduce noise?14

            MR. BELTON:  Yes.15

            BOARD MEMBER LOUD:  How do you16

measure the effectiveness of the panels that17

you're talking about?18

            MR. BELTON:  There are meters that19

we can use to measure the sound.  And, in20

fact, what would have to happen is when we put21

the panels up, we'd have tests run to be sure22
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that they're doing what they said they're1

going to do.2

            BOARD MEMBER LOUD:  And what is3

that?  What are they saying they are going to4

do?  Are they going to reduce sound by 305

percent or 20 percent?6

            MR. BELTON:  I don't remember the7

numbers.  They're in the spec.8

            BOARD MEMBER LOUD:  That kind of9

information would be helpful to have.10

            MR. BELTON:  Yes. Yes.11

            BOARD MEMBER LOUD:  Because if the12

reduction is just something that a fine13

instrument would pick up, that's different14

than a reduction that has a real impact on15

neighbors.16

            Okay.  This particular one that I17

put in the package is called AccoustaBlock.18

I picked it because it's specifically for19

outdoor use and it's also an all weather20

panel. So it's a little different from that.21

            But if you look on the second page22
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of it --I'm trying to figure out how to make1

it simple so that you could follow me.2

            On the one panel they said what3

the sound absorbing co-efficient is and then4

on the other leg, or the X axis of it, it5

tells you what the frequency of the sound is.6

            And as the frequency goes up, the7

coefficient increases, which means that it's8

absorbing more of the sound or the higher9

frequency sounds. Is that making sense. So10

that if the --11

            BOARD MEMBER LOUD:  Well --12

            MR. BELTON:  Yes.13

            BOARD MEMBER LOUD:  Yes, I know14

you're doing the best you can with the15

material you're working with, namely a16

nonarchitect.17

            If you can -- and if you can't do18

it now, maybe by way of supplementing the19

record.20

            MR. BELTON:  I certainly can. Yes.21

            BOARD MEMBER LOUD:  Be really22
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specific about how this is going to reduce1

noise in human terms, in human ears.2

            MR. BELTON:  Right.3

            BOARD MEMBER LOUD:  Because it's4

not clear to me, at least from looking at the5

various charts and graphs and the6

coefficients.7

            MR. BELTON:  Yes, I'm trying to8

think of a -- I'm trying to think of a space9

where I can sort of tell you if you've been10

there to demonstrate how this exactly works.11

And the closest one I can think of at the12

moment is the train station in New York, in13

Manhattan where because of the shape of the14

ceiling in that station you can stand at the15

very far corner facing the corner and whisper16

and someone on the other side can hear you.17

And that happens for a couple of reasons.18

            One is because of the shape and19

secondly because of the hard surfaces.  So the20

whole point here is to provide surfaces that21

are not hard are more soft surfaces than you22
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have hard surfaces. And what happens, the best1

lay term I think to try to describe that, is2

that the sound gets eaten by the panel. So it3

basically stops it from traveling long4

distances.5

            At the moment, that's the best6

sort of lay description of what's going on.7

            So what I have to do is look at8

the yard for hard surface to soft surface9

relationships.  And right now it is practical10

80/90 percent soft surfaces. That is going to11

eat the sound.12

            So I guess it basically -- I guess13

another word I can use is muffles the sound.14

Does that make sense?15

            BOARD MEMBER LOUD:  And, again, if16

you can -- I don't want to belabor the point.17

            MR. BELTON:  Yes, yes.18

            BOARD MEMBER LOUD:  I don't want19

you to try to explain to me how it works. But20

right now you're sort of crossing that line21

between being a fact witness and an expert22
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witness. And I'm just looking for some1

testimony from you that says --2

            MR. BELTON:  Right.3

            BOARD MEMBER LOUD:  --yes, these4

panels will reduce noise. And by that I mean,5

A, B, C, D and E.  Right now the testimony is6

that these are some fantastic panels and the7

coefficient reduction will be A, B, C, D and8

E.9

            MR. BELTON:  Yes. Yes.10

            BOARD MEMBER LOUD:  But without11

clearly stating how much they're reduce the12

noise.13

            MR. BELTON:  Yes.14

            BOARD MEMBER LOUD:  I think we're15

being put in the position of accepting on16

faith that because you said it and because17

they look impressive as attachments, that they18

will actually reduce the noise.  I'm sure that19

probably will happen and you have credibility.20

But just if you could buttress the record a21

little bit with something that establishes22
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that.1

            MR. BELTON:  Yes.  This is only2

one of several panels that we can use. And I'm3

going to be constantly examining this.4

There's no guarantee that I'm going to use5

this because it needs to meet the performance6

standards that I'm looking for.  So these are7

preliminary pieces from the manufacturers, and8

I'd certainly be quizzing the manufacturers9

and asking them to send me more information so10

that it does exactly what I want it to do,11

which is to muffle and baffle the sounds.12

            So far this particular13

manufacturer says that they're able to eat the14

sound of heavy equipment right next to a15

classroom in a school;, for example, and bring16

it to acceptable levels.17

            The numbers I don't have yet, but18

that would be next step for me as an architect19

to really interrogate the manufacturers to20

make sure that these panels would meet the21

requirements.22
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            BOARD MEMBER LOUD:  Okay.1

            MR. BELTON:  Yes.2

            BOARD MEMBER LOUD:  Thank you.3

            CHAIRPERSON MILLER:  Do you just4

have a general opinion about quantifying how5

much the noise will be reduced?  I mean, is to6

a muffled sound?7

            MR. BELTON:  Yes.8

            CHAIRPERSON MILLER:  Can you9

characterize it at all?10

            MR. BELTON:  There will be11

different kinds of panels available.  I'm12

looking for a panel that at least can cut it13

by half.  So 50 percent.14

            CHAIRPERSON MILLER:  Fifty percent15

cut the noise decibel, is that what you mean?16

            MR. BELTON:  Yes.  Right.17

            CHAIRPERSON MILLER:  Okay.18

            MR. BELTON:  Yes.  I mean, part of19

doing this is and one of the reasons we have20

this long drawn out process is that we're21

trying to work out compromise with the22
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neighbors.  We don't want them to go away. We1

want them to part of the neighborhood. So2

we're very interested in working out3

compromises that satisfy them that this is not4

going to be uncomfortable for them. Yes.5

            CHAIRPERSON MILLER:  Okay.  Thank6

you.7

            Any other Board questions?8

            Mr. Wilson, okay.9

            MR. WILSON:  Is it fair to say10

that you're not an expert on acoustical11

science?12

            MR. BELTON:  I'm an architect.13

And what I do is I have the general theory of14

how sound, et cetera works.  As part of my15

team I surround myself with the experts for my16

particular need.  So in this case my17

consultations would be with a person who knows18

way more than I do about how to handle the19

sound.  And what I would do is say to him this20

is the performance I want, what do I need to21

do to make sure that I get that performance.22
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            MR. WILSON:  And hope that you1

know enough to not be misled by an expert?2

            MR. BELTON:  I know enough not to3

be misled, and more.4

            CHAIRPERSON MILLER:  Any other5

witnesses?6

            MR. BROWN:  I think that's it7

subject to Board questions.8

            Mr. Jeffries?9

            COMMISSIONER JEFFRIES:  No, that's10

all.11

            MR. BROWN:  All right.12

            CHAIRPERSON MILLER:  Thank you13

very much.14

            MR. BROWN:  Obviously reserving15

our rebuttal and closing arguments.16

            CHAIRPERSON MILLER:  Okay.  Let's17

turn to the Office of Planning then.18

            MR. MORDFIN:  Good afternoon. I'm19

Stephen Mordfin with the Office of Planning.20

            And the subject application21

requested approval of two special exceptions.22
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First is to permit a 20 student child1

development center within the R-1-B zone2

District subject to criteria contained within3

section 205 of the zoning regulations. And the4

proposed center may provide pickup and drop5

off on Montague Street only provided that no6

more than 12 children will arrive and depart7

from the center by automobile, and do so from8

the southside of Montague Street only, and are9

walked to and from the building as recommended10

at DDOT. And as such, DDOT has no objections11

to this proposal.12

            Adequate parking is provided13

within the existing garage at the rear of the14

property for the one parking space that's15

required for the use, as per Chapter 21 of the16

zoning regulations.17

            And the outdoor play area for no18

more than five children at a time is proposed19

in the rear yard.  The Office of Planning20

recommends limiting the hours of outdoor play21

to between the hours of 9:00 and 6:00 p.m.22
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only.1

            The application indicates that2

noise will be controlled through the use of3

noise panels between the fence and plantings4

in the yard. A landscape plan including5

species, location and number of plantings6

proposed to be submitted and detailing how7

this is to be accomplished needs to be8

submitted to the Office of Planning, although9

we did receive something yesterday evening.10

            The application proposes the use11

of the Hamilton Recreation Center for off-site12

play.  However, the Department of Health13

informed the Office of Planning that this14

location is too far away and recommends use of15

the rear yard or walks around the block16

instead.17

            And the Office of Planning is not18

aware of another child development center19

within 1000 feet of this property.20

            And comment were received on this21

application from Department of Health and22
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DDOT.  And the Department of Health did submit1

a letter to the file in support of the2

application.3

            The Office of Planning recommends4

that the special exception request could be5

approved if no more than 12 children are6

brought to the site by automobile and dropped7

of Montague Street exclusively as recommended8

by DDOT.  The applicant is responsible for9

ensuring that the children are safely walked10

to and from Montague Street into the building11

after developing  a pick up and drop off plan12

acceptable to DDOT.13

            A landscape plan is submitted14

depicting the species, locations, the number15

of plantings in the play area for control of16

noise.17

            Outdoor play is restricted between18

the hours of 9:00 and 6:00 and the Hamilton19

Recreation Center is not used as an off-site20

play area.21

            The second special exception is a22
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request to permit a new residential use within1

the 16th Street Heights overlay District2

subject to the criteria contained with section3

1515.3.4

            In order for the proposed child5

development center to not adversely effect6

neighboring properties pick up and drop off7

must be from Montague as recommended by DDOT.8

And the outdoor play area must be restricted9

to no more than five at a time between the10

hours of 9:00 a.m. and 6:00 p.m.11

            The applicant also must submit the12

landscape plan detailing how noise will be13

dampened emanating from the rear yard.14

            One parking space is provided for15

the staff of four as required by the zoning16

regulations.  The proposed parking is not17

located in a side year or between a principal18

building or a street right-of-way, or in19

public space. And no open parking spaces are20

proposed.21

            The application can be in22
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conformance with section 1553.3 provided, as1

I stated before, that no more than 12 children2

are dropped off from Montague Street3

exclusively as per recommended by DDOT. The4

applicant is responsible for ensuring that the5

children are walked to and from the building.6

And a pick up and drop off plan is submitted7

that is acceptable to DDOT.8

            The landscape plan submitted9

depicts the species, locations and the number10

of plantings in the play area for the11

controlled noise. And outdoor is limited to12

between the hours of 9:00 a.m. and 6:00 p.m.13

            Therefore the Office of Planning14

recommends that the application can be15

approved subject to the five conditions that16

I have stated.17

            Thank you.18

            CHAIRPERSON MILLER:  Thank you19

very much.20

            I have a question about the21

Hamilton Recreation Center issue.  Is that a22
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condition that you put in just because -- who1

recommended it?  Department of Health?2

            MR. MORDFIN:  It was the3

Department of Health who informed me that it4

was too far from the site to walk small5

children back and forth from, and therefore6

they recommended that it not be used as an7

off-site play area.8

            CHAIRPERSON MILLER:  So that's not9

-- I don't want to put words in your mouth.10

Isn't that also your independent assessment11

that it shouldn't be used as an off-site play12

area?13

            MR. MORDFIN:  I was depending on14

them -- half a mile, which is approximately15

what it is, it's not that far. And it depends16

on the age of the children and they're brought17

to and from the center as to whether or not a18

half mile is too far.  Older children I would19

think could walk the half a mile. It would20

depend on the age of the children and the use21

of strollers and things like that in the22
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application.1

            CHAIRPERSON MILLER:  And based on2

the testimony we heard today from Mrs. Finn,3

do you think that's a condition that you would4

still want to propose?5

            MR. MORDFIN:  I don't think it6

needs to be continued. Because the one thing7

that the Hamilton Recreation Center does have8

that the Department of Health prefers, is that9

the playground there is an enclosed10

playground. The previous recommendation had11

been a playground across 16th Street in Rock12

Creek Park, which is not enclosed and13

therefore provides a problem with confining14

the children and keeping them from running15

off.16

            So this one could be acceptable17

because it does have the fence around it.  And18

if the children are adequately brought to and19

from in a stroller or if they're old enough to20

walk a half a mile there and back, then I21

don't have an issue with it. But I think22
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that's -- the Department of Health, it's their1

call because they're the ones that would have2

to license it to make sure that it meets all3

the requirements, et cetera.4

            CHAIRPERSON MILLER:  But they5

wouldn't not license this facility if this6

condition weren't in our order?7

            MR. MORDFIN:  I agree with you,8

yes. You're correct.9

            CHAIRPERSON MILLER:  Okay.  Okay.10

I mean  haven't really seen  -- in my11

experience I can't remember a case where we12

actually prohibited a facility from going13

somewhere. Sometimes we've looked at a place,14

if they were like using a certain place to15

meet a requirement and we didn't think it met16

that requirement, that's one thing. But this17

seemed a little odd to me to prohibit like an18

outing, almost.19

            And then the limiting to five at20

a time in the yard.  I heard Ms. Finn offer21

that as an condition anyway. I don't think22
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that was in your original condition, in your1

written report, is it?2

            MR. MORDFIN:  Well, that is in the3

written report.  And it was recommended by4

them.  And I agree with that.5

            I wanted to limit the outdoor play6

area to no more than you would typically7

expect to find in the rear yard.  And 208

children is more than you would typically find9

on a regular basis in anybody's backyard.10

            CHAIRPERSON MILLER:  Right.11

            MR. MORDFIN:  So that was the12

purpose of limiting the number of children at13

any one time.14

            CHAIRPERSON MILLER:  So it would15

be like a family could have five kids playing16

in the backyard, is that what you mean?17

            MR. MORDFIN:  Correct.18

            CHAIRPERSON MILLER:  Okay.  You19

asked for a landscaping plan and it was just20

submitted. Do you have an opinion on that at21

this point or you haven't had time to evaluate22
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it?1

            MR. MORDFIN:  Well, the one that2

I received yesterday evening had the rear yard3

cut off from it. All I have is a picture of4

the house.  I don't have the rear yard, so I5

have nothing to evaluate.6

            CHAIRPERSON MILLER:  I mean, we7

were submitted today a package that included8

a landscaping plan.9

            MR. MORDFIN:  Well, there was the10

other one that I got when I came in here. I11

have not had an opportunity to look at that.12

            CHAIRPERSON MILLER:  Okay.  Okay.13

Well, have you had an opportunity to look at14

their drop off and pick up plan?15

            MR. MORDFIN:  I did read their16

drop off and pick up plan. And what I would17

recommend is that it be submitted to DDOT for18

their comments since they did want to review19

it.  And it was their suggestion that a drop20

off and pick up operating plan be submitted.21

            CHAIRPERSON MILLER:  Do you have22
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an opinion on -- and I could ask this of the1

applicant, too, how would one enforce this2

condition that no more 12 children may arrive3

by automobile?4

            MR. MORDFIN:  Yes, that was a5

recommendation of DDOT. That would be6

difficult.  Because it's controlling7

individual people's behaviors on a daily8

basis.9

             I think they would have to,10

perhaps, control that by limiting the radius11

from which some of their children come from to12

make sure that some of them do live within a13

distance that's easily walkable.14

            CHAIRPERSON MILLER:  I think that15

make more sense.  Because, I mean when we put16

conditions on facilities, we want them to be17

enforceable, you know. And so if we have some18

condition that what people are going to be19

counting the kids that are in the cars or20

whatever, I mean that's crazy.21

            So, yes, I think the point is to22
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identify what is the potential adverse impact1

that you're trying to address and then how can2

we measure that that's actually being3

addressed.4

            BOARD MEMBER LOUD:  By way of the5

Chair's last comments, Mrs. Finn, is limiting6

your population to what was just discussed7

something under consideration, limiting it to8

the vicinity?  I think you mentioned already9

you testified already.10

            MRS. FINN:  Yes.  Because11

currently the people that are seeking service,12

child care, all live within the vicinity. So13

that's a  -- I think that's reasonable.14

            BOARD MEMBER LOUD:  So that15

applies to the 15 that are on the waiting --16

            MRS. FINN:  On the waiting list.17

Yes.  All live in the 16th Street Heights18

neighborhood. Yes, sir.19

            CHAIRPERSON MILLER:  Okay.  We're20

going to need to take a five minute break or21

so.  But just before we leave that thought, I22
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mean we're going to keep the record open in1

this case after this hearing and there may be2

another way to reach that issue, such as3

limiting the enrollment to a certain -- or a4

certain number to the vicinity. And then you'd5

have to define what you mean by vicinity or6

walking distance. So it can be measurable.  Is7

it, you know, within a certain radius or8

something like that.9

            Okay.  We're just going to take a10

five minute break.11

            (Whereupon, at 4:22 p.m. a recess12

until 4:42 p.m.)13

            CHAIRPERSON MILLER:  We're back on14

the record.15

            MR. BROWN:  Subject to the Board's16

question, we finished our presentation in17

chief.18

            With the Board's indulgence,19

there's one witness here in support who has20

been waiting. But she has to leave for a 5:0021

meeting.  And if she could have her 3 minutes,22
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that would convenient for her and be a good1

transition to the next phase.2

            CHAIRPERSON MILLER:  Is there any3

objection by the parties?4

            MR. WILSON:  No objection.5

            CHAIRPERSON MILLER:  Okay.  Well,6

I was going to call up for a moment the7

parties here who have been waiting on Alley8

Cat Mews. Do you think we have a moment we9

could take with them.10

            MR. BROWN:  Okay.11

            CHAIRPERSON MILLER:  Okay.  I12

don't think that will take very long.13

            If you could just make room for14

them at the table, just momentarily.15

            Do you want to just introduce16

yourself for the record so we have your names17

on the transcript?18

            MR. HUGHES:  Dennis Hughes for19

Holland and Knight on behalf of the applicant.20

            MR. EADES:  George Eades, 371821

Harrison Street.22



313

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

            MR. NETTLER:  Richard Nettler for1

Arron Fox on behalf of Greenpeace.2

            CHAIRPERSON MILLER:  Okay.  And I3

want to thank you all for waiting so long this4

afternoon and just let you know what the5

situation is.6

            We're going to lose our quorum at7

6:00. And expect that this other case that8

we're in the middle of will continue to close9

to that time, certainly not giving you all10

enough time to present your case.11

            We have a call in to another Board12

Member to see if he's available to come at13

6:00. But we haven't heard back, so it's not14

really that likely.15

            What we can do is schedule you for16

next week, third in the afternoon.  But it17

will definitely be -- well, I shouldn't say18

definitely.  We expect it would be an earlier19

starting time than now.20

            So, I wanted to see if you were21

available next week and/or if you wanted to22
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wait around to see whether this Board Member1

would be willing to come, and we're willing to2

stay, the two of us who can. But it's just3

very -- it's not that likely.  I really don't4

-- you know, we don't know what the other5

Board Member is doing.6

            MR. NETTLER:  A few observations.7

            One, I couldn't stay because I've8

got something else that's going to start about9

an hour later. And I've just been informed10

that some of the individuals who were her,11

some of my clients are not available on12

Tuesday, next Tuesday, which is the date that13

you have suggested.14

            So, we agree that we shouldn't be15

sitting around and waiting because it's not16

likely that you're going to get to us. And we17

had talked about actually taking an18

affirmative step with you and suggesting19

another date.  But if some of the parties are20

unable to be here on Tuesday, I think we're21

looking at another date. And if we're looking22
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at another date, to try and get as early in1

the schedule as possible so that we can make2

sure that we do get through.  Because this3

will be the third time that we've been here.4

And I understand there's a lot of preliminary5

issues that we've had to address, but if we6

could just to deal with it from that7

perspective.8

            CHAIRPERSON MILLER:  Okay.  We'll9

have to take a moment.10

            Are there others on this while11

we're looking at our calendar?  Are you all in12

agreement about that?13

             MR. HUGHES:  I'm in agreement.14

I can be here Tuesday.15

            MR. EADES:  Okay.  While we're16

looking, these witnesses, I'm just wondering17

- - I don't know.  Do you have a feel for how18

many hours this case is going to take, whether19

it's worth starting next Tuesday or not, just20

waiting and starting fresh on a different21

date?22
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            MR. NETTLER:  Well, I think -- you1

know, my impression is, particularly since2

we're going to be third and I know how things3

can -- on Tuesday that having people come down4

and possibly not get to them again, it would5

probably be better if we could find a date6

where we can get on earlier, and therefore be7

assured of getting the case in.8

            I don't know about the applicant.9

My expectation is this is probably a two hour10

case, would you say?11

            MR. HUGHES:  Optimistic.12

            MR. NETTLER:  Optimistic. I'll be13

optimistic.14

            MR. HUGHES:  The applicant's case15

won't take two hours. But I certainly couldn't16

speak for the opposition.17

             MR. NETTLER:  Not to suggest that18

we were going to take two hours. But I think,19

you now, you know with questions and the20

number of witnesses that both the applicant21

and we have, and the ANC and all, I just -- to22
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be realistic, I don't think it's safe to1

assume it would be substantially less than2

that.3

            CHAIRPERSON MILLER:  Okay.  Okay.4

            All right. We're just looking at5

our calendar and we're just trying to figure6

out, look at the cases.  There are plenty7

cases already scheduled several months down8

the road.9

            So one date that looks very good10

for scheduling you first in the afternoon is11

February 26.  A couple of months away, I know.12

            Again, or the other option is to13

start next week and then, you know, fill in.14

             MR. NETTLER: I'm told February 2615

is fine.16

            CHAIRPERSON MILLER:  Is that fine17

with you?  Okay.  Good.18

            MR. HUGHES:  February 26th in the19

morning?  Is that right?20

            CHAIRPERSON MILLER:  First in the21

afternoon.22



318

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

            MR. HUGHES:  We're here.1

            CHAIRPERSON MILLER:  Okay.  Good.2

Okay.  Thank you all for being so patient.3

Some of these things are fairly unpredictable,4

though, how long they're going to take. So5

thank you and have a happy holiday.6

            Okay. Okay.   We're back with case7

number 17652. And we were talking about a8

witness of the applicant who wants to testify9

in support.10

            MR. BROWN:  Yes.11

            CHAIRPERSON MILLER:  Okay.  She's12

here ready to go.13

            CHAIRPERSON MILLER:  Okay.  We're14

ready.15

            MS. CONNOR:  Okay.16

            CHAIRPERSON MILLER:  We're ready.17

            MS. CONNOR:  Good afternoon. My18

name is Lisa Connor. I live at 1350 Taylor19

Street, N.W.  And I am a parent of a four year20

old and a nine month old looking for quality21

day care.22
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            And I will tell you that where I1

live there is a preschool, private preschool2

where Mayor Fenty's children go called Tots.3

And there is no sound barrier, there are way4

more than five children outside, and you know5

I just think it's a sad day when we consider6

the noises that our children make to be7

offensive noises.  This is, to me, a good8

sound.9

            And I can tell you that I sit10

upstairs in the room that faces the playground11

to Tots and put my child asleep, and I don't12

hear it.  You know, it's not excessive. It's13

just, you know, sort of hear little voices,14

but it's not loud.15

            And I Also feel a little upset16

when I hear about this parking situation.17

Because, you know, the last time I checked I'm18

a D.C. taxpayer. And these are public streets.19

And they have parking regulations. And if we20

are parking legally within a parking space21

whether it's to drop a child off at day care,22
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go to a business in the neighborhood or take1

a walk around that neighborhood, as a D.C.2

taxpayer I have a right to park there, you3

know.4

            And I will also say that, you5

know, my property value goes up when new6

businesses come in.  And, you know, there's7

a lot of new businesses in D.C.  There's a lot8

of young families, and with that comes a need9

for things like day care. You can't expect10

your property value to continue rising if you11

don't have services to support the families12

that are moving into the District that support13

these businesses.14

            I need quality day care.  This day15

care is a quality day care. It's a loving16

family environment. I know lots of people who17

have had their children there with a limit of18

five. It's clean. It's safe.  They provide19

quality snacks and things like that, it's20

healthy.  And that's what we need.21

            I don't want to move to the22
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suburbs so I can find quality day care. I want1

to stay in D.C.  But this is what I need.2

            Okay,.3

            CHAIRPERSON MILLER:  Thank you.4

            What did you say your name is?5

            MS. CONNOR:  Lisa Connor.6

            CHAIRPERSON MILLER:  Lisa. So you7

live how close to a day care center?8

            MS. CONNOR:  There is a private9

preschool behind me.10

            CHAIRPERSON MILLER:  Preschool.11

            MS. CONNOR:  Behind my house.12

            CHAIRPERSON MILLER:  Okay.  Right13

behind your house?14

            MS. CONNOR:  Right behind my15

house.  And I will tell you that you could not16

pay me money to send my kids there because17

it's filthy dirty.  I've been inside it.18

            CHAIRPERSON MILLER:  That's where19

Mayor Fenty sends his kids?20

            MS. CONNOR:  Yes, he does.21

            CHAIRPERSON MILLER:  Okay.22
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            MS. CONNOR:  And it is filthy1

dirty.  And you can go look for yourself. I've2

been there.3

            CHAIRPERSON MILLER:  Okay.  And do4

you know like how many children are outside at5

one time or --6

            MS. CONNOR:  Easily, you know, 127

to 15 kids.8

            CHAIRPERSON MILLER:  And9

throughout the day?10

            MS. CONNOR:  Mornings, afternoons.11

Not during like lunchtime, you know. I assume12

they take a nap.13

            CHAIRPERSON MILLER:  And what are14

the ages of these kids? Preschool?  Oh, it's15

preschool you said.16

            MS. CONNOR:  I think they start17

when they're potty trained.  So I think18

they're about 2½ to --19

            CHAIRPERSON MILLER:  Four?20

            MS. CONNOR:  I think they go to --21

no, I think they go up to 6 or 7.22
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            CHAIRPERSON MILLER:  Okay.  And is1

this yard -- well, their yard, is it as big as2

or bigger than the yard --3

            MS. CONNOR:  It's bigger with no4

vegetation.  It's got a chain link fence.5

There's no soft ground.  It's like rocks or6

whatever.  But it's not grass and trees and7

vegetation.8

            CHAIRPERSON MILLER:  Okay.  And --9

            MS. CONNOR:  But it's not loud.10

            CHAIRPERSON MILLER:  Are you aware11

of other neighbors complaints about that?12

            MS. CONNOR:  Not at all. Not at13

all.14

            CHAIRPERSON MILLER:  Okay.  And15

how close do you live to this -- the Finn's16

facility?17

            MS. CONNOR:  Less than two miles.18

            CHAIRPERSON MILLER:  Okay.  So19

would you drive your child there?20

            MS. CONNOR:  Most days, yes.21

            CHAIRPERSON MILLER:  And so are22
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you aware of the parking situation around that1

area?2

            MS. CONNOR:  It's a residential3

neighborhood. There's tons of parking spaces4

up there.5

            CHAIRPERSON MILLER:  Okay.  Okay.6

             MS. CONNOR:  It's public streets.7

And there are parking regulations. And I think8

if you follow the parking regulations, I don't9

see what the problem is.10

            CHAIRPERSON MILLER:  Some areas do11

have problems of congestion or whatever and12

some areas don't.  So we're just trying to13

determine this area.14

            MS. CONNOR:  Well, my older child,15

I can tell you, I mean I took him to day care16

downtown.  And when I worked downtown. And,17

you know, there's tons of congestion and18

parking spaces down there, but I mean -- I can19

envision a lot less congestion in this part of20

town because it is mostly residential.21

            CHAIRPERSON MILLER:  Okay.22
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Others?1

            BOARD MEMBER LOUD:  I just have2

one question for you.  What is your address?3

            MS. CONNOR:  1350 Taylor Street,4

N.W.5

            BOARD MEMBER LOUD:  Do you live in6

close enough proximity to the Sixteenth Street7

Heights Civic Association to be a member of8

that organization?9

            MS. CONNOR:  You know, I am not10

really sure, to tell you the truth.  I don't11

know what my neighborhood's called. I can't12

figure it out. I wish I could.  But welcome to13

the District.14

            BOARD MEMBER LOUD:  But you're not15

familiar with the Sixteenth Street Heights16

Civic Association?17

            MS. CONNOR:  No, I'm not a member.18

            BOARD MEMBER LOUD:  Okay.  Thanks.19

            MS. CONNOR:  Yes.  Okay.20

            CHAIRPERSON MILLER:  Unless Mr.21

Wilson, did you have a question?22
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             Okay.  Thank you very much.1

            MS. CONNOR:  Thank you.2

            CHAIRPERSON MILLER:  Okay.  So3

that was out of order. But the order that4

we're in now brings us to the ANC, is that5

right?  Are we finished with the Office of6

Planning? Did you have a question for the7

Office of Planning?8

            MR. BROWN:  I do not have any9

questions of the Office of Planning.10

            CHAIRPERSON MILLER:  Mr. Wilson,11

did I ask you if you had any questions for the12

Office of Planning?13

            MR. WILSON:  You didn't.14

            CHAIRPERSON MILLER:  Okay.15

            MR. WILSON:  On your November 28th16

document at page 6 at the top 205.8, help me17

understand something.  In the quoted language18

there's something to the effect that the Board19

may approve more than one child/elderly20

development center in a square or within 1,00021

feet of another child/elderly development22
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center only when the Board finds the human1

effect of those facilities will not have an2

adverse effect on the neighborhood due to3

traffic noise, operations or other similar4

factors.  And then in your answer or comment5

on compliance with that it says:  "The Office6

of Planning is not aware of another child7

development center within a 1,000 feet."  But8

are you aware of an elder care development9

within a 1,000 feet?  Because as I read 205.810

it dealt with both elder care as well as child11

care.12

            MR. MORDFIN:  I am aware that13

there are other facilities in the14

neighborhood.15

             I took 205.8 to mean this is an16

application for a child development center,17

whether or not there was another child18

development center within 1,000 feet. And that19

was how we interpreted that section. And I'm20

not aware of another child development center21

within a 1,000 feet of this property.22
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            MR. WILSON:  So you didn't see1

that as having anything to do with limiting2

nonresidential uses in a neighborhood?3

            MR. MORDFIN:  I thought it had to4

do with limiting the number of child5

development centers.6

            MR. WILSON:  Okay.7

            MR. MORDFIN:  But I'm not aware of8

another child development center.9

            MR. WILSON:  No further questions.10

            CHAIRPERSON MILLER:  I'm sorry,11

did you say no further questions?12

            MR. WILSON:  I did.13

            CHAIRPERSON MILLER:  Okay.  Good.14

Okay.15

            Any other Board questions.16

            Okay.  Now I think that brings us17

to the ANC in our procedure. And, Mr. Wilson,18

I think that you wanted to read a statement or19

something?20

            COMMISSIONER WILSON:  Mr. Whatley,21

the Chair of the ANC, called me before the22
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hearing and asked me to clarify something. In1

his letter, which is Exhibit 36, it2

indicates--3

            BOARD MEMBER LOUD:  Hold on. Just4

slow down for one second.5

            COMMISSIONER WILSON:  I'm sorry.6

            BOARD MEMBER LOUD:  I want to get7

to my copy of it as you read. I just had it.8

Yes.  Okay.  Go ahead.9

            COMMISSIONER WILSON:  There's an10

indication that the ANC voted to recommend11

approval. That recommendation was based upon12

the conditions that were laid out in the13

Office of Planning's report I just referred14

to, the November 28th. And while the letter15

doesn't make it clear, that was a point of16

clarification; that the approval was made on17

the basis of the conditions in the November18

28, 2007 Office of Planning report being made19

conditions of a special exception.20

            CHAIRPERSON MILLER:  Okay.  I21

would say that that's quite a substantive22



330

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

statement and that in order for us to give it1

great weight, we would need a follow up by the2

ANC, you know, at a regularly scheduled3

meeting voting to change the report.  Unless4

others feel differently. We are leaving the5

record open.6

            I just think that's a major -- I7

don't know.  I was on an ANC. And so I just8

feel like, boy, if somebody came in and said9

well the report that we voted on was subject10

to conditions and it wasn't in the report,11

that just raises some concern with me from my12

own experience.13

            MR. BROWN:  Madam Chair, if I14

could clarify, and I appreciate your concern,15

but having been at the meeting the vote was in16

fact the subject of the conditions.  So --17

            CHAIRPERSON MILLER:  Well, that's18

very -- so the applicant doesn't have a19

concern.  But I do think --20

            MR. BROWN:  Well, Madam, I21

understand your point. But I --22
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            CHAIRPERSON MILLER:  But, again,1

well let me just say this; because we give2

great weight to the ANC report because it is3

done at a public meeting and there's a vote on4

it, et cetera. And great weight means that we5

address all their concerns with particularly.6

So therefore, for instance, if we don't agree7

with one of the condition, if it's in a report8

that we give great weight to, we're going to9

address that why specifically we don't.10

            Now in this case we do the same11

thing for Office of Planning.  So if it's an12

Office of Planning condition, we're going to13

address it.  However, you know, there's been14

some discussion today about these conditions.15

You know, Office of Planning has backed off16

somewhat about going to that other recreation17

area.18

            So, you know it's fine to clarify19

for the record, and that will be in the20

record. But I think if the Board were to give21

it the great weight requirement, then we would22
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need it in writing. And then we would address1

those conditions.2

            COMMISSIONER WILSON:  Okay.  I3

appreciate the point.4

            Let me ask this, because I don't5

want to do this in a way that wouldn't be6

consistent with what you're suggesting. And7

that is given the schedule, that is to say8

only meet once a month, I'm wondering whether9

it might be possible and we sometimes do10

things by email or by phone. Is that sort of11

clarification, which would result in a letter,12

is that going to be acceptable to you?13

            CHAIRPERSON MILLER:  Okay.  No.14

I mean, this is what I'd say --15

            COMMISSIONER WILSON:  Okay.16

            CHAIRPERSON MILLER:  -- well, you17

did a clarification.  And it's in the record18

that that's what the ANC supports. The ANC19

supports it.  I can accept it and I think20

probably the other Board Members can accept21

it,  the applicant has said, that that is what22
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their position is.  However, then there's1

another step.  There's this great weight, you2

know, issue. And all I'm saying is that if we3

were really to give it great weight, then we'd4

have to know, you know, these are the5

conditions that the ANC wants us to consider.6

And we don't have that in writing in an ANC7

report. So we would not be required to address8

it.  Maybe we'll address it anyway. But under9

law we're required if it meets the great10

weight standard.  And the statute doesn't say11

anything about emails and things like that. It12

says at a publicly noticed meeting, et cetera,13

the quorum the present in a vote on a14

particular issue.15

            BOARD MEMBER LOUD:  But, Madam16

Chair, if I understand correctly, are you17

asking the ANC to hold another properly18

noticed meeting or to correct their19

recordation of what happened at the meeting?20

Because it seems to me if everyone is in21

agreement and the applicant himself is that22
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these were the conditions articulated at the1

meeting, then it sounds like the recordation2

of it was slightly in error and can simply be3

corrected with an amended submission.4

            CHAIRPERSON MILLER:  Well, I think5

that's a very good point.  Okay.6

            If you were to -- if you're saying7

that that's what they voted on, it just8

doesn't reflect it in this report and you were9

to amend the report, and I think maybe10

attached the minutes, that would be I think11

sufficient to show us that that's exactly what12

this approval reflected.13

            COMMISSIONER WILSON:  Okay.  Of14

course I don't speak for the entire ANC, so I15

will take back your wisdom and I'm sure16

they'll find a way to respond, and we'll put17

it in the record.18

            Thank you very much.19

            CHAIRPERSON MILLER:  Okay.  Thank20

you.21

            Okay.  That's it. We do have a22
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copy of an ANC letter in our records.  Exhibit1

36, dated December 5, 2007 saying at their2

publicly noted meeting on December 4th they3

recommended approval of the revised4

application.  So that's what we're talking5

about.6

            So that's it for the ANC7

presentation.8

            And did you have any questions?9

Okay.10

            MR. BROWN:  Not to belabor the11

point, and I think we're probably in complete12

agreement. The ANC's vote was based on13

recommending based on the OP conditions. Not14

some, you know, unknown set of conditions but15

adopting the OP conditions into the report.16

            CHAIRPERSON MILLER:  Okay.  But17

I'm just saying this letter says based on the18

revised application. So if based on that, you19

know we would look at your revised20

application. And I really don't know whether21

your revised application may incorporate some22
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of the Office of Planning's conditions anyway.1

I just haven't checked that. But that's what2

I would normally -- that's what we normally3

would look to, because that's what they cite.4

             But understand what's being said5

is that it all may not be reflected in this6

letter. And if it's in the minutes, we're7

saying supplemented with the minutes. And if8

they want to do another ANC vote, they can,9

whatever.  Okay.  All right.10

            We're finished with that issue?11

Okay.12

            So now we civic associations.13

            MR. LETZKUS:  Think you, again.14

My name is Tim Letzkus.  I live at 161215

Missouri Avenue, N.W.  That's the northern16

most border of the Sixteenth Street Heights17

Civic Association area.  In answering Mr.18

Loud's question, Taylor Street would be six or19

so blocks north of there and not in that area.20

            Thank you for allowing us time. We21

will, given the lateness of the hour, try to22
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be quick. We do have several witnesses.  And1

I think at the end of that what we're trying2

to show is that this a nonbeneficial use of a3

home.4

            We are overrun in the Sixteenth5

Street Heights Civic Association area by6

nonresidential use, institutional use of7

homes. And I think our testimony reflects8

that.9

            And beside me is Earl Shamwell,10

who is going to give some testimony and11

background about the overlay.  And what we're12

finding as we look around our neighborhood is13

more and more exceptions are given to the14

overlay to the point where we're not only at15

the point where we were 13 years ago when the16

overlay was instituted, but we're well beyond17

that in terms of the numbers of institutional18

nonresidential uses of homes.19

            So the six or seven people that we20

would like to call are hopefully going to be21

quick, and each is going to cover a different22
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aspect of this, starting with Earl Shamwell,1

if that's okay.2

            MR. SHAMWELL:  Thank you, Tim.3

            Well good evening to the Board.4

My name is Earl Shamwell. I live at 14075

Kennedy Street, N.W., which is within the6

overlay.  I grew up in that area. My family7

moved to that area, Brightwood, in 1960. I8

know that area very well. It has always been9

a quiet residential area. In fact, my10

grandfather homesteaded back in the turn of11

the 19th century at the 1300 block of Fort12

Stevens Drive. I've know that are, grew up13

there. I'm a boomer. I'm old enough now to14

understand this is a quiet residential area.15

            I moved to my home at Kennedy16

Street in 1991. I joined the civic association17

in 1992.  In 1992 in that time frame we were18

being besieged by people who wanted to buy19

these big spacious homes, which are like the20

type that we're dealing with here, because the21

market was poor.  Those of us who were around22
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at that time knew that the city was beset with1

crime problems, schools are poor and financial2

matters were shaky.  However, these -- what we3

call -- what the statute calls these human4

services facilities and private institutions5

took a great interest in those homes because6

they were big spacious and on these large7

lots.8

            Well, after a long, and I'm9

telling you, a very hard fight which I was a10

part of, the civic association in 1994 was11

able to get this overlay enacted into the D.C.12

Municipal regulations. The objective  of that13

regulation back in 1994 when it was passed,14

and it of course gave this body the authority15

to deal with the matter, but it said they were16

the essentially the promotion, conservation17

and stabilization of a low density single-18

family neighborhood for housing and19

neighborhood related issues. But more20

importantly it says the control of the further21

conversion of residential housing to22
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nonresidential uses.  This is what we fought1

for to preserve our neighborhood back in '94.2

            Now, a key finding of that piece3

of municipal ordinance is this:  It's4

inception 1551(4)(a), and this is what was5

determined in 1994.  Over a period of years,6

approximately one in every ten houses in the7

neighborhood has been converted to a8

nonresidential use.  A much higher ratio than9

has been identified for any other R-1 zoned10

neighborhood in the District of Columbia.  The11

neighborhood accommodates a significant number12

and range of human service facilities and13

private institutions to an extent that new and14

significantly expanded nonresidential use15

facilities should be governed by improved16

public review to ameliorate adverse impacts on17

immediate and nearby neighbors and preserve a18

predominately single-family residential19

character.20

            At present and with respect to21

this application, if this application were to22
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go through, that 5700 block of 14th Street1

would have a 25 percent nonresidential use.2

So, in fact, from 1994 to now, that is off the3

scale. And this is why we are here today to4

make sure that this body knows that this5

overlay is important.6

            Now, I later became a President,7

just like Mr. Letzkus.  In fact, he succeeded8

me as President of the civic association. I9

served for three terms.  During that time we10

were always approached for exceptions by11

various institutional types of organizations.12

             The civic association membership13

opposed those. And we didn't oppose it because14

we didn't like what they were trying to do. We15

love children. I've got two kids. He's kids.16

Everybody's got kids and we want them to be17

treated properly. But we insisted on one thing18

from everybody:  You've got to come within the19

letter and the spirit of that overlay.  You've20

got to comply. Because we fought too long for21

it and we don't want to lose it all.22
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            Our view is that any exception has1

to be scrupulously, scrupulously examined2

before the exception is allowed.3

            And, again, I would note it is my4

view and that of the civic association's that5

exceptions to this overlay should be, first of6

all, rare if granted at all. It comes to a7

point, and Mr. Letzkus alluded to it, you can8

except yourself out of existence.  And we have9

had other people come in and we have no10

control.  There are certain federal statutes11

that allow nonresidential use in that12

neighborhood, and we cannot do anything about13

that. But they add to the nonresidential use14

of our particular neighborhood.15

            So we oppose this because of the16

reasons that will come from other witnesses17

who are directly effect, and because of this18

history.  We're placing our trust in the19

Zoning Board. You're the ones who are going to20

give us the consideration we want. And that's21

all we want is for you to understand this22
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history and that we have fought for this to1

keep our neighborhood just like you see those2

homes there. They're nice homes.3

             And we have a traffic problem4

that's out of sight.  14th Street. In all5

deference to the folks here, it's turned into6

the Indianapolis 500.  These people are7

speeding down that street like crazy.  I've8

talked with Burton up at Fort D, I've asked9

him to put-- when he was there, of course, to10

put a speed -- one of those speed things right11

at 14th and Colorado and Kennedy.12

            These folks here are going to have13

to march those children, if they would go to14

Hamilton playground, to get through that15

particular gauntlet.  And I can tell you16

another thing. I know Hamilton Street17

playground. I played ball up there for -- I18

mean, I've been playing ball in this are for19

all my life. I'm 60 years old. I know this20

area.21

            Hamilton playground was a thug22
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playground. I wouldn't take my kids there.1

Now they might have improved it by now because2

there's been a movement in that neighborhood3

to kind of clean up.  There was glass all over4

the place and bunch of drug boys hanging5

around it. Those little kids have no business6

going there. And they'd have to run that7

gauntlet of 14th Street.8

            I want to get through this9

quickly, because I just want you to understand10

what this is all about for us, those of us who11

have to live there.12

            This is  dèjâ vu for me.  Because13

many people have tried to come in with these14

exceptions. And I've been able to discern a15

pattern.16

            Everybody wants to use our17

neighborhood for their improvement, for their18

benefit.  It does not rebound in a19

reciprocated way to us.  That is one of our20

issues.  We say what are you going to give us21

because we're going to create this park, open22
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space, community and everything.  But what are1

you giving us but traffic problems.2

            I'm not sure, but I love kids. My3

kids made a lot of noise. But I don't know how4

other people feel about that. And other people5

who live near that have a right to say I don't6

want a bunch of kids screaming and yelling in7

the backyard.8

            So, again, all of these things9

have to be weighed into this process in10

addition to the fact that we're just loaded up11

with community-based facilities and other12

nonresidential uses.13

            In fact, I pointed out that there14

are nonresidential uses within 2½ blocks of15

this proposed child care center.16

            Now let me just say, too, we say17

scrupulous consideration. Were asking you to18

look at this thing from soup to nuts. What19

they intend to do, how they intend to do it,20

and then the ultimate point raised by Chair21

Miller, how are you going to enforce it.22
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            One thing we're not going to do,1

and we've never done with these people because2

we respect people, we respect what they're3

doing; we're not going to set up there and4

tattle on them and inform on them, and sit5

around and watching them to see how many6

people are coming and all that. This has to be7

something that's enforceable and doable.  And8

we know child care -- I know child care. I had9

some.  And you're always late, you're always10

running. It's just crazy.11

            And I'll tell you, on that street12

there, the front of that bus stop you're13

asking for trouble. You're just asking for14

trouble.15

            And for me, one reason I think is16

not a good idea is because you got a street17

there where you're going -- we've had kids --18

not kids, but people hit at Colorado and19

Longfellow.  They're knocked down by these20

people. There's people flying through there21

trying to get to work. All these commuters22
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from Maryland.  My apologies if anybody's from1

Maryland.  But that's where they're coming2

from and they're flying through my3

neighborhood.4

            It's not a good thing for this5

Board to put that in place, to me.  That's6

just my opinion.7

            Now one final point, and I may8

have two final points, but this is one I want9

to make sure we understand.  That letter from10

the ANC says they approve of this application.11

I'm given to understand by those who attended,12

they did not consider the overlay in their13

deliberations.  Their decision there cannot14

trump or preempt the D.C. municipal15

regulations.  So in my view with that letter16

saying what it says, that letter should be17

given no weight by this body because it did18

not deal with the primary issue that stood n19

the way of the application, the 16th Street20

overlay, a regulatory ordinance.21

            Now I'll say another thing about22
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Ms. Connors who just testified. First of all,1

that Tots school is an old school. It's been2

in that neighborhood on Taylor Street. Ms.3

Davenport is an icon in local education. She's4

run that school for 50 years. She's older now.5

            Christopher Berry went to that6

school. I can name you five or six other7

Council people's kids who went to that school.8

My niece, who is now at -- graduated9

University of New York and is now in a10

doctoral program up there at Harvard, she went11

to Tots.12

            So that school might not be so13

clean maybe to someone's taste, but that's a14

fine school and that's a fine lady. And I did15

not like her insulting that person.16

            And, by the way, since she doesn't17

know where she lives, she lives in Crestwood.18

Okay.19

            So again, witnesses are witnesses.20

But those of us who have been here fighting21

this fight, trying to get this thing22
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organized, trying to keep some semblance of1

harmony and peace in our neighborhood, we want2

to keep that.  This is our little piece of the3

rock, our homes.4

            So I'll stop now. But I want you5

to understood we fought for this and we want6

it considered because with all due respect, I7

believe Bright Start is choosing the wrong8

place. I think Georgia Avenue is full of9

places, nearby Georgia Avenue where you could10

have a full fledged place and work out, so11

they have available other choices.12

            And, again, I do respect what13

they're doing. Because I think they're good14

hearted people.  All the testimony has come to15

that point.16

                 But we have an overlay here.17

The Council has ruled. The Mayor signed off on18

it.  And this body here is responsible for19

enforcement.20

            That is my statement to you. I21

will answer any questions that I can.22
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            CHAIRPERSON MILLER:  Thank you1

very much.2

            I don't have a question. I just3

have a little response.4

            MR. SHAMWELL:  Yes, Madam.5

            CHAIRPERSON MILLER:  You mentioned6

a lot of problems of urban living, you know7

traffic, crime, noise, whatever.  And I don't8

think this application is responsible for9

those issues, like what's on 14th Street or10

whatever.11

            MR. SHAMWELL:  No, Madam.12

            CHAIRPERSON MILLER:  I know you13

didn't mean that.  In fact, it's the world we14

live in.  But it is -- what this is about is15

scrupulously examining the application in the16

context of our regulations and it's the17

overlay regulations and it's the child18

development regulations and it's the special19

exception no adverse impacts to neighboring20

properties and things like that.21

            So that's what we're focusing on.22
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And the testimony -- you say we're going to1

hear from other people. And I just want to say2

the testimony really needs to be -- or should3

Be directed at those specifics, because that's4

what we're going to be judging it by, you5

know.6

            And I would say that I understand,7

you know, we sometimes hear that with these8

overlays that they're to protect against these9

kinds of institutional uses, or whatever,10

taking over the neighborhood, or whatever it11

is, or adverse impacts from them. They don't12

preclude them totally.  It means it is13

controlled because they have to come before14

this Board and show that they're not going to15

be having adverse impacts on neighboring16

parties, et cetera.17

            MR. SHAMWELL:  And, please, don't18

misunderstand. My history is the history, the19

reasons, the raison d'être for this. It is not20

about these fine people. I don't know them21

that well.  They're nice people.  I think22
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they're doing a good thing. However, there's1

another side that I wanted to make sure that2

history was know.3

            There are other people who are4

going to be testifying, and I'm just the5

background guy, you might say.  So I thank you6

for listening.7

            CHAIRPERSON MILLER:  Thank you.8

Yes. I mean, the only thing I'm going to say9

is I'm often times-- I mean we've had10

different kinds of cases, but child11

development centers are not -- you know, this12

isn't the first one we're hearing.  And13

sometimes in neighborhoods, you know, people14

grow up in these neighborhoods and there were15

screaming kids in those neighborhoods.  And16

then they grow up and they're getting use to17

peace and quiet. And then we're talking about18

some more kids coming in. And there's a19

question is, you know, is that still20

compatible with residential use because it's21

kids, you know.22
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            MR. SHAMWELL:  I brought some1

screamers in, too.  I came in in '91, my kids2

were little.  So I understand child3

development.4

            CHAIRPERSON MILLER:  Yes.  Okay.5

            MR. SHAMWELL:  I'm done.6

            CHAIRPERSON MILLER:  All right.7

I'm done, too.  Okay.8

            Do you have any questions?  Okay.9

             BOARD MEMBER LOUD:  Just one10

question.11

            CHAIRPERSON MILLER:  I think Mr.12

Loud does.13

            BOARD MEMBER LOUD:  One brief14

question for Ms. Shamwell.  You live at 140715

Kennedy Street.16

            MR. SHAMWELL:  Yes, sir.17

            BOARD MEMBER LOUD:  Which is about18

a block away from the proposed property?19

            MR. SHAMWELL:  Yes. We're at the20

55/5600 block and they're 57.  A block in a21

half, something like that.22
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            BOARD MEMBER LOUD:  Okay.  And1

this is probably a question I'm going to ask2

each witness, so it's directed to the test3

that we have to look at to determine the4

propriety of the use.5

            If you start today and you go6

backwards 12 months, have you been adversely7

effected by noise or traffic stemming from8

their operation of the day care center?9

            MR. SHAMWELL:  Oh, not from five10

kids in a place, no.  Traffic is ongoing, so11

I've been effected by the traffic as it12

exists, which has increased in volume and13

speed and carelessness.  And to me adding14

another element or another component to that15

is the issue. So, no, I do not know if they're16

making any noise or any -- having any17

objectionable behavior.18

            Traffic is bad. This will only19

exacerbate the situation there. I'll just tell20

you.21

            BOARD MEMBER LOUD:  Okay.  Thank22
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you. And I appreciate that. And I appreciate1

your comments on Tots as well.2

            MR. SHAMWELL:  Yes.3

            MR. WILSON:  If we could call the4

Easter family, please.5

            MR. EASTER:  Good afternoon.  My6

name is Anthony Easter. I live at 13547

Montague Street, N.W., Washington. In fact,8

the picture at the bottom right of the lower9

left panel is my house. That's where I live.10

            COMMISSIONER JEFFRIES:  The11

beautiful house. That's a beautiful house.12

            MR. EASTER:  Well, thank you very13

much.  And it wasn't that when we got it.  It14

looks like the Adams Family home, but we kind15

of worked at it a little bit.  And my wife16

here will introduce herself when she speaks.17

            COMMISSIONER JEFFRIES:  Could you18

state your address again? I'm sorry.19

            MR. EASTER:  1354 Montague Street,20

N.W.  We are two doors over from the proposed21

Bright Start facility.22
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            Please excuse my voice.  I've been1

talking a lot the last few days.2

            We've heard a lot about, you know,3

technical aspects of this, you know noise4

attenuation sheets and DDOT traffic patterns,5

but you know what it really boils down to is6

like, you know, what happens to the folks who7

live there and the kids who would be proposed8

to move in?  And that's really why we're here9

and what we're all about.10

            What we've seen here since we've11

been living there for ten years is a12

neighborhood that's been in transition. We13

still look out the window from our house,14

right down on Montague Street, where the15

proposed traffic drop off point is going to16

take place or proposed to take place. And we17

see drug deals go down.  We're calling the18

police. They know who we are.  We see other19

transitions that are criminal happening there.20

But by being every vigilant that we've kind of21

shifted that neighborhood a little farther22
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toward normalcy, you know, even though the1

real estate values haven't fallen as rapidly,2

but we're working on that.  But we see the3

things that are happening as this area cleans4

up.5

            The traffic pattern there is6

atrocious.   Just this morning my son pulled7

off with my nine year old granddaughter to8

negotiate that Montague and 14th Street9

intersection, and a car had to squeak his10

breaks to stop from hitting them because he11

was speeding at that intersection. We deal12

with this as a way of life, along with the bus13

traffic that parks there and blocks the14

visibility of that intersection.  It is not a15

safe intersection.16

            Had I known about this hearing17

earlier than yesterday, I would have suggested18

a traffic report be done to show how many19

accidents actually take place there. It's20

really a -- every time we pull off from there,21

we have to be extremely careful.22
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            The traffic pattern is only one1

aspect of the complicated nature of that2

intersection.  We have had to petition one of3

the churches that is directly catercorner from4

us at the intersection of 14th, and what is5

that?6

            MRS. EASTER:  That's Manchester.7

            MR. EASTER:  Manchester.  Because8

every Wednesday and Sunday and every holy day,9

which we're spiritual people, they have10

overflow traffic that bleeds over into our11

area.  No one would know this unless they12

would ask us, and we haven't been asked.  And13

so we have to ask the church to cooperate with14

us that please, watch the parking, no beer15

bottles, you know no food containers on our16

front yard. Please.  You know, it's a delicate17

operation.18

            So we try to be nice and be19

inviting to people, but you know you try to20

nudge everybody toward normalcy, okay.21

            That traffic pattern, as you've22
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noticed from other testimony, and that parking1

problem is also is complicated by the2

Tuesday/Wednesday street cleaning, the fact3

that every time there is an event at Carter4

Baron or the Tenet Center, all the overflow5

parking is pushed into our neighborhood. We6

have to actually put horses out across our7

street to try to stop people parking there. So8

it really is complicated.  It's more9

complicated than it seems.10

            And with these increased densities11

of traffic come dangerous to the kids, the few12

kids who are able to kind of play out there.13

I've stopped my granddaughter from playing out14

there because of the danger.  So I'm very --15

I'm interested in what will happen when we16

have a pick up point, if we do, which I oppose17

of people coming in with their kids to drop18

them off at the Bright Star facility.19

            There's just so much.20

            CHAIRPERSON MILLER:  Sorry. What21

is the Bright Star facility.22
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            MR. EASTER:  This is it.1

            CHAIRPERSON MILLER:  Oh, that's2

what it's called?3

            MR. EASTER:  That's the name of4

their proposed --5

            CHAIRPERSON MILLER:   Okay.  Okay.6

But the problem's on 14th Street, right?  And7

Montague is quiet or is that not right?8

That's what I thought I heard.9

             MR. EASTER:  No, it is not a10

quiet street.11

            CHAIRPERSON MILLER:  Montague is12

not a quiet street?13

            MR. EASTER:  Is a very active14

street.15

            MS. EASTER:  No.16

            MR. EASTER:  In fact, if somebody17

would have just asked the police, that area18

right in front of our house is a place that is19

-- it's a favorite place for car thieves to20

drop off their cars.  It used to be a21

recreational thing I used to do. I used to get22
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binoculars and look out of my window of people1

committing illegal acts.  And we'd report2

them.3

            COMMISSIONER JEFFRIES:  But, Mr.4

Easter, why?  Why Montague?  Why that --5

you're just saying that stretch?6

            MR. EASTER:  Because it's dark.7

            COMMISSIONER JEFFRIES:  Okay.  On8

Montague?9

            MR. EASTER:  Yes, on Montague.10

Right in front of our house.11

            COMMISSIONER JEFFRIES:  There's12

lots of dark -- I guess, I'm just trying to13

figure out what the driver is.14

            MR. EASTER:  Here?15

            COMMISSIONER JEFFRIES:  Yes, of16

the drug traffic.  I mean, it's all over the17

neighborhoods, it's not just focused on18

Montague.19

            MR. EASTER:  Well, it's not all20

over the neighborhood.  There are key places21

where persons who are in the drug trade find22
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it's comfortable to transact business. And1

they look for dark places in nice areas where2

people are quiet and don't do anything to3

cause any trouble. So they look like oases of4

peace and they come in.5

            CHAIRPERSON MILLER:  Do you mean6

dark in the nighttime or dark in the daytime?7

            MR. EASTER:  It's dark at 4:308

now, 5:00.9

            CHAIRPERSON MILLER:  So you're10

saying it's a dangerous place beginning at11

4:30?12

            MR. EASTER:  Well, it's a dicey13

place.  We -- I don't want to call my home14

dangerous.  But, you know, I can't lie to you.15

If you look at the police registers, 4D knows16

where the criminals hang. And, unfortunately,17

it's my house, around there.18

            I understand why the applicants,19

they say that they can't walk 35 minutes and20

cover a major intersection.  That's kind of21

hard to believe. If you walk ten minutes,22
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you've got to cross Colorado Avenue, and1

that's a major drug area.  So, I mean, you2

know you have to in fact, to get to the3

Hamilton Street recreation area, you've got to4

cross a drug area. Nobody wants to say that.5

But it's true. And you don't think I would6

demean my neighborhood if it wasn't true.7

Because I want my property value to remain8

high anyway.  But the point is it's not good9

for kids. And we have had that with our kids.10

            CHAIRPERSON MILLER:  Can I ask you11

this?  Are there other kids in the12

neighborhood.13

            MR. EASTER:  There are.  But you14

know what?  They get picked up by buses and15

their parents walk them. We have a police16

officer who lives across the street from us.17

His child does not walk to school. He drives18

his child to school, or he takes the bus.19

            CHAIRPERSON MILLER:  Some kids20

wait for the bus and some kids wait for the21

bus?22
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            MR. EASTER:  Well, he used to wait1

for a bus. Then, I guess, he wanted his kid to2

have a normal experience, so you know.3

            I think I'm running out of time.4

But let me say this, the noise attenuation5

thing my wife will address, but understand6

attenuation works only in line of sight.7

            We both have home offices that are8

on the second floor. And we look down directly9

into 5707.  And the noise comes directly at10

us.  And we've been trying to -- on as many11

conferences that I've had, I've had to go into12

the basement to take them because of the13

children, they're kids, they make noise. It's14

cool. But that noise does in fact make it15

conducive to have a quiet business that's not16

obtrusive to anybody else in the neighborhood.17

So we try to keep low key, but it's hard to18

kind of carry on vocal conversations when the19

noise of the laughter of children is ringing20

in the background. It's hard to do a deal when21

that's in the background.22
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            So anyway, I know I've kind of1

used my time.  But let me in fact let my wife2

carry this point forward.3

            MS. EASTER:  Thank you. My name is4

Terry Easter.  I, too, live at 1354 Montague5

Street.6

            I want to bring up some different7

points than my husband has about this use.8

And I want to talk first about the issues that9

are the things that we've discussed today, but10

more than that I think that I have a real11

issue with the idea of what is a neighborhood12

and who is a part of a neighborhood. And I'm13

actually offended by the fact that the Finns14

do not live in our neighborhood. And so making15

an accommodation for children who live in the16

neighborhood is one issue. Making17

accommodation for a business and its patrons18

is yet another issue. And that's one of the19

things that I hope you will consider in your20

deliberations is that these folks are no21

different than Bright Horizon or any of these22
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other corporate day care centers. They don't1

live in our neighborhood and their use of that2

home is no different than if somebody started3

a dry cleaner and we were going to make4

arrangements for those dry cleaning patrons to5

pick up their dry cleaning in front of my6

house.  That's what I find particularly7

objectionable about this.8

            Secondly is that the Finns have9

not taken the time to become a part of the10

neighborhood, even for the politically smart11

reason of trying to get this proposal through.12

            I did get a visit from Mrs. Finn13

a few months ago. It was about three months14

ago.  And I have to tell you that she never15

said in that conversation that she didn't live16

in the house.  More or less, she tried to17

deceive me that she was somebody trying to18

make a living out of their home.19

            And so that says something about20

the quality of her relationship with our21

neighborhood. It says something about what she22
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thinks about her neighbors.1

             And so no matter how you -- no2

matter how you look at this issue, the fact of3

the matter is is that the people who live in4

our neighborhood, like us, we've lived there5

for over ten years, we happen to work6

sometimes out of our house. And for me, for7

quite a bit of time out of our house, my8

office directly adjoins by -- there's one9

house between us, but I can see the kids in10

that backyard.  And if there are three kids11

back there now making the noise that they12

make, if there are five back there for four13

hours a day, it would be situation that's not14

only untenable for being in that one office in15

my office, but she would not be able to16

conduct any business in your home period.17

            Our house is 5,000 square feet,18

spans a whole half of a city block, and there19

is no way that we can get away from the noise20

of those kids. And it just plain and simple.21

            And more than that, all of these22
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folks who are supposedly walking in, well I1

don't know where they're walking from because2

they must be walking to their cars than to our3

house. Because there is traffic now at that4

corner in the morning.5

            And moreover, I just happened to6

notice that some of the folks who park have7

Maryland license plates. So they're either8

District residents who don't have District9

tags, or they're people who live in Maryland.10

And, again, I find that offensive that I'm11

being asked to give up some of the quiet12

enjoyment, the luxury of my home that I fought13

hard for in terms of enduring that14

neighborhood in its transition, only to have15

a use that doesn't necessarily serve the16

patrons of our neighborhood by someone who is17

not a neighbor.  And so that's my feeling18

about this.19

            MR. EASTER:  And in conclusion, at20

the ANC meeting where this was debated, it was21

asserted that we approved of this plan. That22
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is not the truth.  I don't know who made that1

remark, because I didn't know of that meeting.2

But I was informed that someone got up, I3

don't know if it was counsel or counsel's4

clients, got up and insinuated or said5

directly that the Easters approve this plan.6

We never did.7

            MS. EASTER:  Right. And the other8

point that should be made, that picture that's9

down there.  Somebody pointed this out.  We10

have street cleaning on Tuesdays and11

Wednesdays. And so if you would come to the12

street this morning at 9:00 it probably looked13

like that because at 9:02 you will get a14

ticket.  And so I'm sure that someone -- I15

guess it was just a plain coincidence, they16

happened to show up on the day to take that17

picture when there was not a car on the18

street. But I assure you that everyday there19

are cars on the street.20

            I work out of the house. I'm21

running in and out of there all day long.  And22
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more recently, quiet honestly, have found it1

difficult to work at home because of the2

noise.3

            MR. EASTER:  And we have three4

cars. My son's car and we each have one.  So5

it's kind of -- we'd like to park in front of6

our house if possible. We don't own any7

parking.  But it's nice to know that when my8

wife comes home at night, that she doesn't9

have to walk through our neighborhood to get10

home.11

            And I think I've said enough.12

Thank you very much for your indulgence.13

            CHAIRPERSON MILLER:  Well, don't14

go yet.  I want to ask you why or do you think15

that this sound proofing element that they're16

going to be adding to the backyard, do you17

think that that will improve your situation,18

in fact?  That since they would be having no19

more than five kids in the backyard and they20

have up to five kids in the backyard now, why21

wouldn't that improve your situation?22



371

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

            MS. EASTER:  Well, I guess I would1

make -- I am not a sound expert.2

            CHAIRPERSON MILLER:  Right.3

            MS. EASTER:  Although I have spent4

the last 20 years of my career doing corporate5

tenant setouts like office space like this. So6

I can't really speak to this scientifically,7

but what I would say to you is because my8

office is on the second floor, our kitchen --9

you know, our house is elevated from theirs,10

that there would be no attenuation for the11

sound to go up.  You know, it could bounce12

around inside the yard. And so if you were13

standing directly next to it, you'd be14

protected in the same way this conference room15

could be protected from that one.  But if16

there were no roof on top of this room, I17

don't know why the sound wouldn't travel up18

and out of that area and would be just as19

noisy for the rest of us. It might be more20

tenable and variable for the people who are21

close in and around in here so that you don't22
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get the echoing and et cetera.1

            The same principles are used for2

conference rooms. I'm sure there are sound3

batting in this ceiling to protect and manage4

the sound attenuation.5

            MR. EASTER:  You know, it's like6

you're throwing a party in a paper cup. If7

you're beside the paper cup, you won't hear8

the party noise.  But if you're above the rim9

of the cup, it's a megaphone effect. And10

that's what the situation would be for us.11

            CHAIRPERSON MILLER:  Well, I think12

that is a question. And maybe the applicant13

will address it further in the post-hearing14

filings.  Because that is something I was15

asking about as well, well you know it's open16

and so what does that do to the sound.  So I17

don't know the answer to that. But it's18

possible if it did muffle the sound, that it19

might be an improvement with respect to that20

issue.  It's possible. I don't know.21

            MR. EASTER:  If it's possible to22
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pose a question that should be addressed.  The1

decision you make today about the number of2

children in this facility is going to be3

important.  Because there may be a large4

number of infants, but we've used child care5

before. And no one ever takes their children6

out of a child care facility when they get old7

enough to make a lot of noise.  You like that8

continuity of having someone who has watched9

your kids over a long period of time.10

            So how you control the 12 infant11

rule, or whatever that is, I don't know how it12

can be practicably done.  But the noise level13

increases, I think, with the age of the14

children. And when you allow these numbers of15

children, you're allowing an increase over a16

period of time.17

            COMMISSIONER JEFFRIES:  I have a18

question about 14th Street. So I'm trying to19

just figure out, Mr. Easter, is that 14th20

Street is a commercial corridor and people are21

driving northward on it and they just continue22
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speeding down 14th Street?  I mean, what's1

causing the traffic to move so rapidly down2

14th Street?3

            MR. EASTER:  Twice a day rush hour4

floods our area.  There are only two arteries5

getting to and from downtown; 16th Street and6

for those who have learned over a long period7

of time, 14th Street provides an alternate8

route with viewer stop signs, which means9

faster speeds.10

            COMMISSIONER JEFFRIES:  13th11

Street, no?  Too many stop signs.12

            MR. EASTER:  13th Street is now13

one line.14

            COMMISSIONER JEFFRIES:  Because I15

take 13th Street.16

            MR. EASTER:  It's one lane.17

            COMMISSIONER JEFFRIES:  It's one18

lane.19

            MR. EASTER:  Yes.20

            COMMISSIONER JEFFRIES:  Okay.21

Okay.  And then also the other thing, the bus,22
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the bus stop. I did see that nice bus stop1

sign in front.  How frequently is the bus2

coming through?  I know that's probably in the3

transportation.4

            MS. EASTER:  Let me speak to the5

bus and just the aesthetic.  And, you know,6

part of the objection to this is you have to7

be -- you know, it creates a certain -- I use8

the word hubbud, but it's almost like a9

little, you know, in the morning the bus10

starts at 5:27. And of times earlier than that11

they send up buses from the car barn.12

            COMMISSIONER JEFFRIES:  Right.13

            MS. EASTER:  And they sit right14

there and idle. So the idling noise starts.15

            And, you know, I've gone down16

there and asked them not to do that in front17

of my house both from the perspective of the18

noise, but also because they're cracking the19

walls in my house.20

            So you've got the buses sitting21

there shaking, and then you've got people22
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standing at the bus stop and there's a certain1

amount of noise and activity. And then you've2

14th Street going south that is jammed packed3

with all of the commuter noise. The fact that4

these folks are generally taking a left turn5

there in an area where there's a sort of a6

natural blind spot because of -- that's why7

there are a lot of accidents there.  Because8

if you come to the top of the hill and you're9

going to take a left turn, you really can't10

see until you get in there who is coming up on11

the other side of 14th Street. There's a12

little median there and there's a sign there.13

            And so then you've got that14

activity going on.  And, you know, there's I15

would say four different bus routes that run16

through there. There are three different17

Ebuses and then I think the 54, and there may18

be two of those 50 buses. So it's not just19

like one bus.  It's like five different bus20

routes that runs through there.21

            So it creates a situation at 14th22
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and Montague that is much more reminiscent of1

what you would see at a Connecticut Avenue or2

Wisconsin Avenue, which are retail and3

residential centers. That's not what we expect4

to have in our neighborhood.  That's not the5

neighborhood that we've decided to move into.6

And so more of these kind of uses, and you7

know we didn't even talk about the fact that,8

you know, the elderly center at one end of the9

block brings with it an inordinant amount of10

trash. And so we get the unsightliness from11

the trash. There's also these commercial12

vehicles that now have been installed in the13

lawn.  So then you get that aesthetic.14

            And then across the street from15

the Finns is some kind of residential halfway16

house for criminals. And, you know, there's a17

lot of back and forth and people hanging out18

on the porch. And, you know, it is not19

reminiscent of the residential experience that20

you see elsewhere.21

            And as my husband mentioned, you22



378

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

know three doors up the street on that side1

then you have the church, and then Sunday and2

Tuesday you got all that going on.  And so it3

just makes it not a kind of residential4

neighborhood that it's supposed to be.  I5

mean, it's not Connecticut Avenue, it's not6

Georgia Avenue, it's not Georgetown. It's an7

area where people come to have a home where8

they want to get away from retail and those9

kind of business uses.  And this house is10

smack-dab in the middle of all of it.11

            MR. EASTER:  And of course you12

know the new D.C. regulation that prohibits13

taking right turns in front of municipal14

buses. It's going to cause a major problem15

because that means every bus that stops coming16

up and down 14th Street is going to be backed17

up with traffic particularly during the18

commuter hours.  So there'll be no more turns19

in front of these buses, and then we'll have20

a nice train of buses and traffic, twice a21

day, making deliveries worse for them and22
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making our lives miserable.1

            BOARD MEMBER LOUD:  I had a couple2

of quick questions for you, Mrs Easter. First,3

just orient me to where your house is in4

connection to Bright Star.  Because they're on5

14th Street.6

            MS. EASTER:  Okay.7

            BOARD MEMBER LOUD:  And you're on8

Montague.9

            MS. EASTER:  Right.  So --10

            BOARD MEMBER LOUD:  But you said11

you're two doors down.12

            MS. EASTER:  -- the house that you13

see right there, that's at Montague. There's14

one house next to that, where you can see part15

of the yellow house. And then the one next to16

that is their house.17

            So our house --18

            BOARD MEMBER LOUD:  So you're two19

doors down?20

            MS. EASTER:  Yes, right.21

            BOARD MEMBER LOUD:  It's not a22
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horizontal two doors? It's looped around the1

corner?2

            MS. EASTER:  Well, we have a whole3

sort of half of the block.  So because --4

            BOARD MEMBER LOUD:  Okay.5

            MS. EASTER:  -- their house isn't6

as deep as ours --7

            BOARD MEMBER LOUD:  All right.8

            MS. EASTER:  -- our house, because9

we face Montague.10

            BOARD MEMBER LOUD:  I gotcha.11

            MS. EASTER:  So this pat of our12

house is right on top of their backyard.13

            BOARD MEMBER LOUD:  All right. I14

gotcha.15

            MR. EASTER:  Because of the nature16

of 14th Street and Montague, and the situation17

out there, the only place we have as a quality18

place is the back of our house. And that's now19

going to be the privy of 20 children. And20

that's not what we bought in for.21

            BOARD MEMBER LOUD:  That's kind of22
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a good segue for my second question.  For Mrs.1

Easter, because I believe you testified to it2

already.  In the last 12 months how many times3

can you think of that your use of your home4

was adversely effected by noise? I think your5

husband testified that he remembers one time6

maybe going into the basement to get away from7

the loud noise.  But in your case if you can8

recall specificity?9

            MS. EASTER:  I would say, I10

stopped working outside of my home on March11

31.  And I would say for six solid months12

everyday.  I mean, it got to the point that I13

could not schedule meetings in the afternoon,14

particularly.  Somehow in the morning, when15

they're out in the morning they're not quite16

as loud as they are in the afternoon.  But in17

the afternoon it is a free-for-all.  And I18

really don't believe that there are only five19

children over there. I don't believe that.  If20

there are, they are the loudest -- and of21

those, three of them that are running around22
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making all that noise.  Because the noise is1

- - and when Mrs. Finn came to my house, she2

wasn't even aware of.  And I'm like, oh no,3

they're noisy.  They're plenty noisy.  And I4

have come to their home because I thought they5

lived there in the evening.  But there's never6

anyone there because they don't live there.7

So, you know, this idea of the neighbors8

having an opportunity to complain.  Well, who9

do you complain to if you're -- you know, the10

business is closed and then, you know --11

because I'm conducting my business during12

business hours and so at 5:30 or 6:00 or 6:3013

or whenever, I would feel like it would be14

appropriate to go over and talk to them. I15

actually wanted to talk to them about this16

proposal. That's what neighbors do.  But17

they're not our neighbors.  They don't live in18

our neighborhood.  They live somewhere else.19

And they're bringing this nuisance to us20

through a business interest.  And the21

devaluing of their property has a positive22
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consequence for them financially, whereas it1

has a negative consequence for us.  Because2

for a business, that depreciation loss is3

income.  It's cash.4

            BOARD MEMBER LOUD:  That's kind of5

a good segue for my second question for you.6

But first, you don't mean everyday?  You don't7

mean Saturdays and Sundays?8

            MS. EASTER:  No.9

            BOARD MEMBER LOUD:  You just mean10

for a six month period during weekends11

excluding holidays and that kind of thing?12

Okay.13

            You did express some concerns14

about them not being owners of the property.15

But there was some testimony from Mrs Finn, I16

believe, that most of the client population,17

the young people, are actually neighbors. Does18

that effect your consideration at all in the19

sense that it's almost like neighbors have a20

play date, a huge play date, your neighbor's21

kids as opposed to, you know, your concern22
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that this is a huge corporation that's1

operating inside of your community?2

            MS. EASTER:  Well, I don't know3

who attends this day care center.  But someone4

who lives on Taylor Street where that woman5

says she lives, is not my neighbor. I mean,6

I'd love to have the neighborhood reach for7

ten and twelve blocks away, but I don't.  And8

our communities are set up with different9

names when they get that far away. So I don't10

consider them my neighbors.11

            I consider neighbors who live in12

real walking distance, which I have two13

children. I've raised two children. I was a14

single parent for part of the time when I was15

raising children.  I've schlepped them to the16

baby-sitter everyday.  I know that drill. I'm17

sensitive to the drill.  But the fact of the18

matter is those people don't live in our19

neighborhood. And if they do, why are they20

driving them in?21

            BOARD MEMBER LOUD:  But to the22
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extent that this scenario results in or could1

result in those young people being your2

neighbors, either because they've agreed to a3

certain vicinity from which the kids will4

come, or she testified, Mrs. Finn did, under5

sworn oath that the young people on the6

waiting list, the 15 number, are residents of7

that community.  Does that mitigate some of8

your concerns about the facility about not9

being owned by a neighbor?10

            MS. EASTER:  Yes, it's not the11

ownership issue, because I think the Finns own12

that house.13

            BOARD MEMBER LOUD:  Right.14

            MS. EASTER:  That's not the point.15

The point is, and you know this is probably16

not -- my feeling is I am willing to endure17

some pain and inconvenience and discomfort and18

all of that for the good of my neighborhood19

and my neighbors. I don't feel so open to all20

of that for people who are trying to run a21

business in a residential neighborhood.22
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            So that-- so I don't care who the1

patrons are. The fact of the matter is if Mrs.2

Finn, as she alleged to me, was a woman trying3

to make a living out of her household doing4

day care, which is a laudable and important5

contribution to not only our community but the6

city on the whole, and the fact that she lived7

in our neighborhood and this is she was trying8

to make her living, I would be willing to suck9

up more of my discomfort and accept that.10

Because this is someone who is committed to11

our neighborhood, like we are.  But I'm12

offended by the notion that someone would come13

in and decide, hey, I'm going to go find a big14

house in somebody's neighborhood and bring all15

of this discomfort and noise and traffic and16

all of these things that feel like a17

commercial neighborhood into this residential18

one, no, I don't appreciate that.  I really19

don't.20

            COMMISSIONER JEFFRIES:  Just one21

question. It's a hypothetical question.  What22
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does a day care center in your estimation,1

what does a day care center that's in a2

residential zone, what needs to be present3

that would make it acceptable to you?4

            MS. EASTER:  Well, first of all --5

            COMMISSIONER JEFFRIES:  I'm sorry.6

            MS. EASTER:  A child care?7

            COMMISSIONER JEFFRIES:  A child8

care center?  I mean, what does it look like?9

I mean, because Mrs. Finn has spoken about10

there is such a demand from the parents to11

want their kids to be in a home like12

environment and so forth.  What does the13

context look like of a child care center in a14

residential zone? What would need to be in15

place or what would need to be present?16

            MS. EASTER:  Well, first of all,17

I think that the city in its regulation has18

determined that the number, like five kids, is19

probably the right number of kids to have in20

a neighborhood setting. That that burden on21

both the household, the neighbors and the22
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infrastructure is appropriate.  So I think the1

number is an issue.2

            COMMISSIONER JEFFRIES:  Okay.3

            MS. EASTER:   I mean, we have not,4

I think as a neighborhood, loudly complained5

about the operation that she has going on now.6

But this idea of expanding that first  to,7

what we heard was 30 kids, now to 20 kids8

makes that not -- you know, it's like me9

inviting you three over for dinner. That's10

different than me serving 30 people dinner11

everyday. Because that starts to look like a12

restaurant.13

            And so that's the aesthetic and14

the feel, it's the trafficking, it's the15

hubbub, it's the constant noise, it's the --16

you know, how would you like to look out your17

window -- the head of my bed is going to be18

above the person who is calling back on their19

walkie-talkie to say send kid number 72 out.20

I mean, that's happening at the head of my21

bed.  You know, how would you like that every22
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morning?1

             COMMISSIONER JEFFRIES:  So it's2

really an intensity issue, an intensity of3

use?  Your issue is that, you know, five is4

probably all right, but the moment it becomes5

a much intense use --6

            MS. EASTER:  Right. Right.7

            COMMISSIONER JEFFRIES:  -- in the8

residential zone, any residential zone?9

            MS. EASTER:  Right.10

            COMMISSIONER JEFFRIES:  Because I11

was trying to draw a distinction of between12

where you live versus another residential13

zone.14

            MS. EASTER:  Right.15

            COMMISSIONER JEFFRIES:  But, you16

know, you seem to be just speaking more to17

intensity of the use no matter what18

residential zone it's in?19

            MS. EASTER:  Well, I would think20

that -- or if the house were set up in a way--21

you know, this house happens to be, you know,22
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in a row of houses on a block that's pretty1

well -- I mean, it's got pretty high density.2

So if that house -- I mean, for example, if it3

were even my house, which is in some ways4

separated because it occupies kind of a5

corner, half of it, you know, is sort of not6

really attached to anybody. It's sort of by7

itself.  I mean, that doesn't really mitigate8

the noise issue.  But in terms of going by9

five people's homes to get in the front door,10

you'd have to only go to that home.  And if11

you stop in front of that house means that you12

clog up 14th Street for everybody.13

            When people double-park to go and14

drop their kids off, they are stopping traffic15

on 14th Street.  Because there is no relief16

there.17

            COMMISSIONER JEFFRIES:  Okay.  So18

what you're saying -- so your house, if it19

were in your house, it's at the end of the20

block. You know, it's just move in, get your21

kid, move out. But this is a situation where22
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it's infield, it's in the context of a1

residential --2

            MS. EASTER:  Right.3

            COMMISSIONER JEFFRIES:  -- so it4

becomes a lot more problematic. Okay.  Okay.5

             MS. EASTER:   Well, and the other6

thing that you have to appreciate is that we7

are weary as a neighborhood because we've had8

to endure.  You know, when they first put in9

the residential house for the criminal guys,10

you know, the incidents of small thefts went11

up, you know, there's a lot of cursing and12

screaming.13

            You know, I've got a wonderful14

balcony on the side of my house.  That's been15

about 30 grand. I can't use it. Because16

between the bus exhaust and the cursing and17

now the kids, you can't go out there.  It's18

not peaceful.19

            And, you know, I don't know. Is20

that an unreasonable expectation that you21

could have some peace and quiet?  I mean,22



392

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

maybe it is.  Maybe that is unrealistic.  I1

don't think it should be.  I mean, because2

then it says in order to get that you have to3

live in Montgomery County or out in the4

suburbs. And I'd hate to think that in a5

neighborhood that would otherwise have a very6

similar aesthetic to the suburbs, that we7

could do that at our house if we were more8

careful.9

            We have the church going on and10

we've got that, and they bring with them after11

they leave church, they pull out the beer12

bottles and drink for two or three hours and13

then throw all the trash in front of our14

house.15

            You got the patrons at the bus16

stop and you got all the stuff going on with17

them.18

            You know, you've got the morning19

rush hour and evening rush hour everyday.20

            You know, we're weary.  And so21

maybe if this had been the first22
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nonresidential use, you know we wouldn't feel1

as strongly about it.  But it's just like2

beyond the slippery slope.  It's beyond the3

tolerance level. It's just one more thing.4

            CHAIRPERSON MILLER:  Can I ask you5

one more question?  You know, I mean what6

you're saying about the cumulative impact of7

all these different institutions around you8

and that you're looking for some peace and9

quiet in your home.  And that these aren't the10

children of your neighbors. It sounds like11

your next door neighbor has kids, it's a use12

that's coming.  Okay.  And I also hear that13

what's there now is they're allowed as a14

matter of right to have five kids that go play15

in the yard.16

            And they originally filed an17

application for 30 kids, and now it's down to18

20.  And I just want to ask you before you19

leave, we're talking about some of this is a20

matter of degree.  Because they're allowed as21

a matter of right five.  But if for instance22
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this application were for ten instead of 20,1

and then you had the improvement, maybe which2

we're going to find out to what extent this3

sound proofing works, would you be opposed to4

that, or is that something you might think5

about, that maybe the impact would not be so6

negative?7

            MS. EASTER:  Well, I guess, you8

know I would get back to the threshold9

question.  Because what I hear in your10

compromise is I want to ignore your right to11

not live in a neighborhood overrun with12

nonresidential uses. And I would hope that you13

would think about being reasonable with 1014

kids versus 20.  What I'm saying is that how15

about no -- no more?  How about five?  How16

about that's what she's allowed to have.17

There's nothing we can do.  She has the same18

quiet enjoyment to have five kids in her home19

as a day care.20

            CHAIRPERSON MILLER:  Okay.  Yes.21

Okay.  But it wasn't a compromise.  It was22
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just a question --1

            MS. EASTER:  Okay.2

            CHAIRPERSON MILLER:  -- whether or3

not that would change your opinion.  And the4

only reason I ask that is because what I'm5

hearing is they could do five as a matter of6

right, the way it is.  It's disruptive to your7

peace and quiet, but that's allowed as a8

matter of right. But in this application they9

are willing to do all this sound proofing,10

which you know we may need more evidence on as11

to whether that would really work.  So I'm12

just suggesting that it's possible it could be13

an improvement for your situation, even if14

they added more children?15

            MR. EASTER:  Ms. Miller, may I say16

this?  The people you see here are really good17

people.  We've come to really know them, and18

they're descent.19

            The remark was made before that if20

this is allowed, we're not going to enforce21

this. We're not going to count the number of22
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drop offs or the number of kids below the age1

of 12. We're just going to let kids be kids.2

And then we'll have to come back and petition3

the city and really be bad guys as to them4

violating some rules.  I mean we don't want to5

have to do that.  We just want to adhere to6

the law and have some quiet enjoyment for us,7

and have a descent place for the kids.8

            If I had a place to take my9

granddaughter for day care and it had where10

she was walled up in some sound attenuation,11

I would think there's something wrong with the12

business plan, okay. That's my opinion.13

            CHAIRPERSON MILLER:  Okay.   I14

think we need to assess where we are at this15

point and how much is left in your case.16

Because we're going to be losing a quorum very17

shortly.18

            Can the civic association give me19

an idea of how many more witnesses they have,20

or what?  You're not on mic, so if you want in21

the record, you have to come to the mic.22
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             Wait a second.  Can I hear from1

the parties first, the representative from the2

parties.  All right. You have three more3

witnesses?4

            MR. LETZKUS:  Yes.  We never in5

our wildest dreams thought it would take this6

long.7

            CHAIRPERSON MILLER:  Right.  Okay.8

Okay.  Bring them on up.9

            Oh, did you need to cross examine10

someone?11

            MR. BROWN:  No, no.12

            CHAIRPERSON MILLER:  Okay.13

            MR. BROWN:  I have somebody who14

has to leave for an ANC meeting.15

            CHAIRPERSON MILLER:  Someone, a16

person in support, is that it?17

            MR. BROWN:  Yes.18

            CHAIRPERSON MILLER:  Okay.  Can we19

hear from --okay.20

            MR. BROWN:  And a 2 year old.  The21

2 year old can go first?22
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            MS. DORSEY:  I just respectfully1

ask that we go next.  You've heard our2

struggle.  We're trying to keep them quiet,3

but we've allowed them -- we just like to --4

            CHAIRPERSON MILLER:  Okay.  Go5

ahead. Go right ahead.  You don't have to6

convince us.  Just give your name.  Name and7

address when you have a chance.8

            MS. DORSEY:  Nelson Bernard9

Dorsey, Jr. and Ericka Dorsey.10

            CHAIRPERSON MILLER:  Yes.  We saw11

you at the beginning.  Go ahead.12

            MS. DORSEY:  5703 14th Street,13

N.W.14

            Again, my name is Ericka Dorsey.15

I live at 5703 14th Street, two houses down16

from the proposed site.  I'm a stay at home17

mom of a two year old.  And my family and18

property would be adversely effected for the19

following reasons:20

            (1)  Currently, I consistently21

have to wait for someone to retrieve their22
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child, perhaps have a conversation with the1

caretaker, put their child back in the car at2

least two times a week waiting for someone to3

load their child into the car on 14th Street4

so I can park relatively close to my home. So5

that's one way that I'm effected currently, is6

that there is a traffic and parking issue7

directly related to the day care right now.8

            (2)  I hear the children on a9

consistent basis. I'm home. One way that I'm10

adversely effected -- one way that I'm11

adversely effected is that when I put my son--12

when I put my son to sleep -- I don't, bud.13

When I put my son to sleep for his nap time,14

I have to put him a different room because of15

the noise in the back.  So we have decided to16

put nursery to the street because it's more17

quiet than actually in the back where we can18

hear the children playing.  So if he takes a19

late nap, then I have to make sure that I put20

on a noise machine in his room.  Because you21

can hear it even to the front of the house.22
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So I feel I'm adversely effected that way.1

            Also, the applicant claims that2

the adult care facility that exists right now3

doesn't make noise. It does make noise, and4

they also contribute to the traffic.  Right5

now from starting around, I'd say, 6:45/7:006

a.m.you hear them loading the individuals like7

into where they're going to take their for8

care, whatever. There's noise, there's music.9

And she would know this if she lived here, but10

she doesn't.  So she doesn't know about that.11

            She says that it's safe12

neighborhood. Unfortunately, we're trying but13

it's not.  I mean I lived there and now that14

I stayed home, I see -- I see drug15

transactions going on right up that corner16

where that bus stop is from early in the17

morning.  And I call the police all the time.18

I've written letters to the Mayor. But it's19

not as safe as she -- and again, she would20

know this if she was in the neighborhood.21

            Montague is not a quiet street. I22
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don't know when they took that picture, but1

it's not a quiet street. It's a dangerous2

street cross even like if you're crossing from3

-- just crossing on 14th Street crossing4

Montague it's a dangerous street. That corner,5

the buses park all up and down 14th Street.6

And you can't even see when you're making that7

turn, like people have already previously8

testified to.9

            I've witnessed firsthand Maryland10

tags putting children in the cars. So I'm not11

really sure who these people are that are12

walking.  I'm not saying it's not true, but13

I've seen a lot of Maryland tags.  So maybe14

they're D.C. residents with Maryland tags, I'm15

not sure.16

            But the applicant has come to me.17

And you know, I expressed to her then and I18

still feel consistently now that it is not in19

the best interest of my property and this20

neighborhood to have yet another facility,21

another facility on my block.  We've got the22



402

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

residential -- the care for the elders right1

next to me and then right across the street is2

a halfway house. The block is really short.3

It's like I'm not saying that you can't have4

it someplace, but does it all have to be on5

one block?6

            We moved here in 2001 and there7

was just the halfway house across the street.8

And part of the reason that we choose that9

place was to raise our family, to start a10

family and to raise a family. And slowly it's11

chipping away at the residential part of this12

neighborhood.  And I just feel I understand13

that people have to take care of their kids,14

I understand they have to have a home. But it15

doesn't all have to be on one block.  Just one16

block.  And so that's my statement.17

            My husband has a statement.  Let18

me go get my child.  Sorry. One second.19

            CHAIRPERSON MILLER:  Thank you20

very much.21

            MR. DORSEY:  I'll be brief.22
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            Hi.  My name is Nelson Bernard1

Dorsey, Jr.  I live at 5703 14th Street, N.W.2

            I strongly oppose the exception3

request filed by the applicants on several4

grounds. The first is my family would be5

negatively effected because of the parking.6

Let's just start with that.7

            I'm not sure, and I know that Ms.8

Finn seems like a nice lady, and I don't want9

to question her integrity, but I think some of10

the things I heard earlier just fly in the11

face of reality, and one of which is the12

parking issue.13

            I know that if I get up before I14

go to my office at 7:00 or 7:15 to go and get15

gas in my wife's car, by the time I get back16

ten minutes later sometimes I can no longer17

then park right in front of my house.18

Sometimes I've got to then park around the19

block and then walk, which then means half an20

hour later when they leave, they've got to21

walk half way around the block just to get to22
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the car.  And this is stuff that didn't happen1

even before the five children were there.2

            So to then think that 153

additional children drop off and pick up is4

not going to even more of a negative impact,5

it would just fly in the face reality. The6

parking is an issue now, the parking will only7

be exacerbated by an additional 15 kids at8

this facility.9

            As far as the noise goes, I'm not10

going to get into that.11

            But we have a block of -- we live12

on the same side of the street as the Finn's13

property two doors down. So it's our -- on the14

corner is the house that has physically15

challenged individuals.  Now I will comment16

that there is noise from that facility because17

the people are really physically impaired and18

sometimes when the workers have to move them,19

they literally will scream and shout. So20

there's a noise problem on my left.21

            Two doors down, you know maybe22
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it's just five kids and generally I'm not home1

during the day so I can't really say that the2

kids were making a lot of noise.  And I know3

the noise that one two year old can make.  So4

five kids total, 15 total, whatever it might5

be, you know yes it does create I think6

somewhat of a negative noise issue one side7

you have one facility, two doors down you have8

another;  I think that that's a problem.9

            As far as the parking goes also10

it's very relevant that there are other non-11

strictly residential uses of property on the12

block.  Because it's not just what they're13

doing, but they have staff. And so the staff14

has to park.15

            They have transient vehicles that16

come and pick up the people across the street17

and the one right next door to us. So18

sometimes they park right in front of the19

house. So if they're parking there, people are20

dropping off their kids parking there; the21

parking is an issue.  It goes along with the22
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noise.  And quite frankly, I like my neighbor1

who testified that he didn't really feel2

comfortable saying, hey, maybe my neighborhood3

is not all that I thought it was cracked up to4

be, people can shake their head and look in5

disbelief all they want, but there is a known6

drug problem directly in front of that7

property.  It is there.  You all can choose to8

ignore it, you can choose to shake your head,9

you can sit there in disbelief, but it is10

there. It is there and it's there to the11

extent that I wish that I didn't actually have12

to have my family living on that block13

necessarily because of the activity.  It's14

brazen, it's bold, it happens in the morning,15

it happens midday, it happen mid-afternoon, it16

happens late afternoon, it happens at night.17

It happens while those kids are coming.  It18

happens while those kids are there.  It19

happens while those kids are leaving. And the20

parents don't know and the Finns don't know21

because they're not there to actually see it.22
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            BOARD MEMBER LOUD:  What was the1

"it" that happens there?  Are they young2

people?3

            MR. DORSEY: Drug dealing.4

            BOARD MEMBER LOUD:  I know, but5

can you be specific?  Can you see people6

exchanging little packets of --7

            MR. DORSEY: I can see packages8

exchanged. I saw a heroin addict less than9

three weeks ago walk from directly in front of10

that property with a needle in his hand strung11

out in the morning.  This goes on.  And these12

parents, I don't think they know that.  They13

don't know it.14

            And if people want to say, okay,15

in that environment we will stick to our16

statutory obligations and look at the evidence17

this way and that way, that's all well and18

good.  I understand the job you have to do.19

But if you want to also not take into20

consideration these things that we're -- this21

is real stuff that we're talking about. We're22
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not making this stuff up.1

            I had my house on the market for2

four months.  I don't want to advertise the3

fact, but I'm going to put it back on maybe.4

I don't want to advertise the fact that5

there's known drug activity right in front of6

house and two doors down.  But I'm here7

telling you that that's the case.8

            And so parking, noise, illicit9

activity which has been told to the10

authorities time and time again who know it's11

there. They know basically who it is and12

there's nothing done about it.  I can13

guarantee you today while we were sitting14

here, I bet five or six transactions happened.15

I can guarantee that. Guarantee it.  Half of16

which happens directly in front of this house,17

and these people don't even know it.18

            And I can say that, not based on19

hearsay, not based on speculation, based on my20

own two eyes. Because I witness it.21

            CHAIRPERSON MILLER:  Thank you22
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very much.1

            MR. DORSEY: Thank you2

            CHAIRPERSON MILLER:  Okay.  Next?3

            MS. BISCARR:  Hi. My name is4

Maggie Biscarr and I live at 1427 Taylor5

Street, N.W.  My son, Max Biscarr, used to6

attend Bright Star and he's now in preschool.7

But -- you know, and I certainly can address8

all the things that the people living directly9

around the center have brought up.  But what10

I can say from my experience is that -- and11

first of all, I guess the one thing is about12

the drug dealing is that I live in the13

District of Columbia, I live -- there's a drug14

house on the corner of my block. And I hate15

it, too.  But it doesn't -- I mean, you know,16

and I try to keep my child away from it.  But17

I just don't really guess I see how much it18

relates to Marcia's businesses. It's not like19

she causes it or makes it worse --20

            CHAIRPERSON MILLER:  I think it21

relates to whether it's a safe place for the22
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children.1

            MS. BISCARR:  I guess I get that.2

But there's people living with children in3

that neighborhood. And I'm just saying that4

it's in my neighborhood, too.  And I do my5

best to keep my child away from it. I don't6

love that it would be outside of his day care7

center, but I wanted to send him to day care,8

you know, near my house. And that was the9

closest place. But not only the closest place,10

you know I had -- I did -- I stayed at home as11

long as I could afford to with my son when he12

was a baby.  And then I went through three13

nannies, one great and two not so great.  And14

then, you know, decided that wasn't for me and15

really needed a safe and homey environment for16

him to be in. And I had one day care center17

that got run out of business in D.C. because18

they had some zoning issues.  And some -- I19

men it was a wonderful place, but literally it20

got run out of the neighborhood.21

            So I found out about Bright Start,22
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luckily a space was open, and I can't tell you1

how happy we were there. My son lived it from2

day one, never cried or asked for me.  Marcia3

is an excellent care provider. There is a huge4

lack of early childhood education and5

development in the District of Columbia.  And6

I think everybody knows that.7

            I and a lot of people I know that8

was really a key to us being able to stay in9

the District. And if I hadn't found that, I10

don't know what our next step would have been.11

            There are waiting lists12

everywhere.  I imagine it's pretty hard to13

stay business with only five kids, first of14

all, but also there are just so many more15

people who need that kind of care.  And I16

can't tell you -- I mean, the care there is17

excellent.18

            Her facility is wonderful.  The19

caregivers are wonderful.  She's there all the20

time. She's a pediatric nurse.21

            I mean, Max still talks about22
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Marcia and the center, and all the kids there.1

            And I also want to note that she2

was really, really good at communicating with3

us about things that we need to do.  And she4

started finding out about the issues with5

parking and all, that she was really clear6

with us that we needed to start dropping off7

and picking up on Montague.  And for my part,8

I never noticed -- and I don't live there so9

I can't speak for someone who lives there. But10

when I brought him and picked him up on11

Montague, there was never a parking issue12

during the time that I dropped of and picked13

up.14

            And so I just -- I think that if15

she implements these things, and clearly she's16

thought this out very well and has worked17

really, really hard to try to make this18

amenable to the neighborhood. And I know she19

would do an excellent job at communicating to20

parents what needs to be done. And believe me,21

when you're a parent who needs that care for22
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your child you're going to do whatever you1

have to do to make it work.2

            And, you know, I know all the3

parents who were there when I was there. And4

some of the parents who are there now.  And5

everybody is really willing to work with her6

to do whatever we need to do to make it work7

in the neighborhood.8

            And that's pretty much all I want9

to say.  I have to get to an ANC meeting now.10

Unless you have questions.11

            CHAIRPERSON MILLER:  No. Thank you12

very much.13

            CHAIRPERSON MILLER:  Unless the14

civic association had a question?15

            MR. LETZKUS:  No.16

            CHAIRPERSON MILLER:  Okay.17

            MR. LETZKUS:  No. We're good.18

            I'd like to call Karen Werth,19

though, please.20

            MS. WERTH:  Good afternoon, Madam21

Chair and Board.22
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             My name is Karen Werth. I live at1

5708 14th Street. My house is the exact2

mirror. I live right across the street from3

the Finn's proposed property.  I've lived4

there for seven years.5

            BOARD MEMBER LOUD:  Just repeat6

the address again.7

            MS. WERTH:  5708 14th Street.8

            I have lived there for seven9

years. I spent about five years before that10

looking for a place, looking for a house in11

the neighborhood.  And really took my time12

exploring many of the neighborhoods in the13

District and choose this because it is a14

neighborhood and it is a very diverse and15

wonderful neighborhood, which is one of the16

reasons I'm there. But what I'd rather do is17

point out some very specific issues that I18

feel will effect me directly. They already19

effect me directly.20

            Specifically parking. About 5021

percent of my time on a weekly basis my22
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parking -- it's difficult for me to park in1

front of my own house.  There are no less than2

two cars dedicated to the District run group3

home that is to my south, or to the right of4

my home.  So that there are at least two5

spaces taken at any given time just because of6

the chaperons that work there.7

            There are the staff members that8

work at the elder care group home, also on the9

opposite side. And then there is the issues of10

the parents that currently park on 14th Street11

to pick up and drop off their kids.12

            As it was mentioned, they pick up13

and drop off, often times and I'm not saying14

all the time, usually during the rush hour15

both ends of the day. So I can tell you that16

I often will come home at the end of the day17

and I'm parking not in front of my house. And18

there have been times where I've parked on19

Montague on the east side.  Sorry.  On the20

west side, the other east side. And had to21

walk around the corner in the dark by myself22
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to my house. It's a safety issue. You've1

already heard about the drug dealing.2

            I witnessed carjacking on Labor3

Day and mentioned in a letter that I sent to4

the Board back for the September hearing my5

biggest concern was I didn't know whose car it6

was. I couldn't tell my neighbors.  I couldn't7

call my neighbors up to say, hey, your car8

just got stolen because I didn't recognize the9

car.  Again, it comes down a safety issue.10

            I like to be able to keep an eye11

on neighbors.  I like to know who my neighbors12

are. And when I know that there are people13

working in the neighborhood who aren't14

committed to the neighborhood emotionally,15

financially it's -- I don't see the value in16

that as a whole.17

            The other item I just wanted to18

point out in reviewing the OP memo on November19

28th. I kind of recently went through this.20

And it's already referenced once, but on page21

6 there's an issue here or an item 205.8 where22
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it talks about, you know, one child1

development center per 1,000 feet. My2

understanding, there actually is another child3

development center I think on Colorado Avenue,4

5716 Colorado, which is within the 1,000 foot5

radius.  So, I just thought I'd point that.6

Farnie, Eustis, I believe, is the owner of7

that.  So I thought I'd at least point that8

out to you.9

            And in the comment here it says10

"child and elderly development."  And I know11

that Mr. Mordfin did address the fact that --12

he clarified that it was for child13

development.  But we have a District run group14

home for mentally challenged men, we have an15

elder care group home, and now we have a child16

care facility, again, within this very short17

block. It's becoming a lot of businesses and18

very few neighbors.19

            So that's all I have to say today.20

            Thank you.21

            CHAIRPERSON MILLER:  Thank you22
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very much.1

            MS. MILLER:  Good evening.  My2

name is Ellen Considine Miller. I live at the3

corner of Madison and 16th Street, which is4

within a 1,000 feet of the proposed day care.5

The actual street address of our home is 56306

16th Street.  We bought the home, my husband7

and I, we occupy the home with our four8

children. We bought the home in the summer of9

2006.  We moved here from Texas, so it's been10

a very eyeopening experience being here in the11

District.12

            We looked all over Washington,13

D.C. for a home. And we kept coming back to14

the 16th Street Heights neighborhood because15

we loved the homes there. We heard that it was16

a neighborhood that families lived there, that17

it was -- it was increasingly becoming more18

family oriented as a lot of the neighbors that19

used to live there had gotten older and were20

starting to sell homes. And so the21

neighborhood was starting to take on a new22
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look.1

            I joined the civic association.2

Actually, I joined two of them when I first3

moved there, because I mistakenly 16th Street4

Heights Neighborhood Association, which I5

found out is south of where we live. And my6

home is in the Sixteenth Street Heights Civic7

Association.  So I had a very sharp learning8

curve when I moved here.9

            I know all my neighbors by name.10

I've had a Christmas party at the home.  I'm11

involved in the civic association as a12

treasurer now. And it's important to me to13

know the neighbors. And I know all of my14

neighbors and I know a lot of the neighbors15

over on 14th Street, because I know them from16

the civic association.17

            So what I have to say is just I18

would like to express my concern for what is19

going on here. You could certainly argue why20

are you here? You don't live on that block.21

Well, that block is a 1,000 feet my house.22
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When these kinds of homes move in, these1

nonresidential homes, they move into the2

neighborhood on 14th Street, what's to say3

that I don't have one next door to me in six4

weeks time?5

            We've already had a church that's6

moved in unauthorized, completely illegal is7

causing all sorts of havoc right down the8

street from me. So, you know, just what these9

neighbors are saying about what's happening in10

the immediate vicinity of them, the same thing11

is happening to me now.12

            I bought this home as an13

investment, but also as a family home.  It's14

someplace we could raise our kids.15

            And I will tell you that I drive16

that stretch of Montague crossing 14th Street17

on a daily basis.  And it is a disaster.18

            The buses that everybody has19

talked about part, if you can understand, at20

the corner of Montague on either end of21

Montague. The buses are ought of service.22
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There is no way to see around these businesses1

if you are coming eastbound on Montague trying2

to cross 14th Street.  And this is the exact3

corner that these people are talking about4

allowing up to 12 cars to park there. It's a5

hazard. Someone's going to get killed there6

one of these days, not to mention that there7

have been -- you know, there was a homicide8

just down the street from that earlier this9

year.10

            I spend a lot of time as a civic11

member on the MPD website.  There are crimes12

up and down 14th Street. It's unfortunately13

becoming a bit of a haven for drug deals, for14

drug dealers, for car thefts, for car depots.15

They steal the cars and they depot them there16

because they figure nobodies paying attention17

to it.18

            We're starting up a new19

neighborhood watch to watch out for this20

stuff. Because it's really effected me.21

            I have in a my hand a document22
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that says there are 83 crimes there this year1

alone in that little 1,000 square radius2

around my house, which includes where the3

Finn's are.  I mean, it's a real concern.4

            So they're talking about allowing5

these people to park on an already very busy6

corner.  They're talking about bringing kids7

back and forth from this day care on what8

would arguably be said it's a questionable9

area, particularly as night falls.10

            But I worry, and I guess this is11

part of the reason why I'm here, is I worry12

about the neighbors who are directly effected13

by this, people across the street from that14

place. And I'm not saying anything about the15

Finn's character, but you know I have two16

little kids that live next to me.  And I tell17

you, they have a huge fence around their18

property. I hear them loud and clear.  Okay.19

Anybody who has kids know that there's no way20

to dampen the noise of children. And my21

property is the exact same size as they22
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property that they have. It is a tiny piece of1

property.  When you stick a big house on top2

of it, you stick a garage in the back and you3

put some bushes and a fence, you're not4

talking about very much yardage for young5

children.  Five kids in the back there is6

already stretching the limit.7

            And I guess what I have as an8

additional problem is having four children of9

my own, knowing what it's like to drop off10

kids at certain times during the day.  You11

know, when all hell breaks loose and you're12

running out of time, I guarantee there's no13

parent in their right mind who is going to14

walk ten blocks to drop their kid off, walk15

the ten blocks back to their home and get in16

their car and go to work.  I think it's a17

really questionable comment.  Because I know18

from the people I know and my friends, and19

having done it myself, it's too much time in20

the morning. Anybody with young children21

doesn't have that kind of time.22
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            But the one other comment that I1

would like to make is that we as a2

neighborhood are -- and I have seen this in3

the last year or so, are trying to reach back4

out and make our neighborhood even more of a5

neighborhood.  We're going to start the6

neighborhood watch again and we're going to7

reach out and to even more neighbors. But it8

becomes very frustrating when we have more9

community-based residential facilities moving10

into the neighborhood, some of them government11

approved, that we don't even know about.  You12

know, ex-convicts moving into their13

neighborhood in their little homes. And then14

we have day cares expanding where they're not15

living at home.  These are not our neighbors.16

These are businesses. They're making money off17

of being in our neighborhood.  There's no18

contribution back to us.19

            And I really would like to say20

that I think those of us in the room are all21

who fought for the overlay, who fought for our22
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neighborhood for many, many years to bring it1

to where it's coming now.  I think you need to2

look very seriously of what the overlay means3

to us as residents.  Because a whole lot of us4

would not have moved there if we didn't feel5

there was residential feel.  I guarantee you6

I would not have uprooted my kids from Texas7

to move into a neighborhood that's overrun8

with these facilities and commercial-based9

residences. It is not what we envisioned in10

our neighborhood.11

            And I really urge you to look12

strongly at that to see if these commercial13

ventures are more important than to us as14

neighbors who actually live there and want to15

have a certain piece of life.16

            Thank you.17

            CHAIRPERSON MILLER:  Thank you.18

            You made reference to a piece of19

paper that you were holding that showed that20

there were 83 crimes committed in that area.21

Do you want to put that in the record?22
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            MS. MILLER:  Sure. Sure.1

            CHAIRPERSON MILLER:  And then the2

applicant would need a copy of that as well.3

You could give it to Ms. Bailey. She'll help4

out on that.5

            MS. MILLER:  Yes. I know for a6

fact, because like I said, I followed the MPD7

website and we have an officer briefing every8

month at our civic association. And I know for9

a fact that there was a homicide, that I'm10

sure everybody's heard about. It started11

somewhere else, but was at the corner of 14th12

Street -- right at that bus stop.  You know,13

literally, what?  A block and a half down the14

street.  That is not reflected on this sheet.15

I don't know why.  There was a recent shooting16

there about -- maybe about three weeks ago at17

the corner of Longfellow and 14th, which is18

even closer to this home.  And it's not to say19

that the neighborhood isn't safe, but there is20

drug uses there. There are some creepy21

characters that have sort of decided to move22
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in there for whatever reasons.1

            CHAIRPERSON MILLER:  Yes.  Okay.2

We have been hearing that.3

            MS. MILLER:  Yes.4

            CHAIRPERSON MILLER:  Are you a5

member, I mean are you in ANC 4-A?6

            MS. MILLER:  Yes.7

            CHAIRPERSON MILLER:  Were you at8

the meeting?9

            MS. MILLER:  I was not. I couldn't10

be there.11

            CHAIRPERSON MILLER:  Okay.12

            MS. MILLER:  Like I said, I have13

four kids and I have to make sure I have --14

            CHAIRPERSON MILLER:  And we don't15

have an ANC rep here, but I --16

            MS. MILLER:  Yes. And the one17

thing I would like to make note of that this18

is what I've heard from some of our members,19

that there was no representative from their20

immediate neighborhood of Montague, which the21

single member district was not represented at22
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all at that ANC meeting, which is a huge1

concern for the neighborhood that is,2

obviously, most immediately effected by what's3

going on.  And so they felt that they were not4

appropriately represented.5

            CHAIRPERSON MILLER:  Okay.  I6

mean, it doesn't -- the report doesn't give7

much insight as to why they took the position8

that they took.9

            MS. MILLER:  Right.10

            CHAIRPERSON MILLER:  It just gives11

the position.  And --12

            MS. MILLER:  I just think a lot--13

some of the neighbors, you know, have14

expressed that they just weren't aware of it.15

You know, that they weren't made aware of --16

they know what's -- you know, that the day17

care is there. But, you know, and even for18

some of them that did, it's been yo-yoed all19

over the place.  I mean, it's 3 kids, 20 kids,20

you know.  It's just changing as the day go21

by. And that has also been a concern for some22
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of them.1

            CHAIRPERSON MILLER:  And did you2

express any of your concerns to the Office of3

Planning before this hearing?4

            MS. MILLER:  Well, we're party5

status, so we --6

            CHAIRPERSON MILLER:  You know,7

sometimes we hear -- but sometimes, you know,8

before the case comes to a hearing there's9

interaction between the Office of Planning and10

the community.  And perhaps you can --11

            MR. LETZKUS:  We found out last12

Tuesday that they had changed their mind 18013

degrees from their August 29th report in which14

they did not support this in any of its15

facets.16

            CHAIRPERSON MILLER:  Did you17

express, though, the concerns that you're18

expressing to us today to the Office of19

Planning?20

            MR. LETZKUS:  No, ma'am.  We21

haven't had time to do that. It was just a22
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week ago that we found out about it. And1

quite, frankly, I didn't actually see the2

report until Thursday. And I don't do this3

full time, I guess, you know what I mean. I'm4

trying to keep up.  I'm trying to run as fast5

as I can.6

            CHAIRPERSON MILLER:  No.  I just7

was curious about if the Office of Planning8

had heard these concerns.9

            MS. MILLER:  Yes.10

            MR. LETZKUS:  Yes. No, they11

haven't.  We would like to sit down with them12

and go through both the concerns and also the13

numbers. You know, the child/elderly within a14

1,000 feet, you know.  Either/or or and the15

child care within a 1,000 feet. Yes, there is16

one.  I mean, we'd love to do that.17

            CHAIRPERSON MILLER:  Okay.  Are18

there any more witnesses?  I know we're on19

borrowed time here, so --20

            MR. LETZKUS:  I know.21

            CHAIRPERSON MILLER:  Oh, did you22
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have a question for this witness?1

            MR. BROWN:  No.2

            CHAIRPERSON MILLER:  Okay.3

            MR. BROWN:  And I don't know where4

we are.  We have one witness we're going to5

lose.6

            CHAIRPERSON MILLER:  You are?7

            MR. BROWN:  But I don't know --8

            CHAIRPERSON MILLER:  Well we go9

out of order when we're going to lose10

somebody.  Is that your rebuttal witness or11

your -- a person in opposition?12

            MR. BROWN:  A person in support.13

            CHAIRPERSON MILLER:  A person in14

support.  And we're still at the civic15

association witnesses.16

            MR. BROWN:  Yes.17

            CHAIRPERSON MILLER:  You have one18

more witness?19

            MR. LETZKUS:  Just one more.20

            CHAIRPERSON MILLER:  Can she wait.21

            MR. BROWN:  I don't know.22
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            MR. LETZKUS:  Two more.1

            MR. BROWN:  She can wait.2

            CHAIRPERSON MILLER:  Okay.  Let's3

go.4

            Hi.5

            MR. BRAWMER:  Hi.  Good evening.6

My name is name if Brawmer.  I live at 57047

14th Street, N.W.8

            The reason why I'm opposed to it,9

last year we had a very bad accident on 14th10

Street.  An individual ran into a number of11

cars almost in front of Karen's house.  And he12

left the scene.  I followed the individual and13

apprehended him. I went to court for it. Of14

course, he was locked up.  But my main concern15

about what's going on is the traffic. There's16

a lot of traffic in the morning.17

            Now I'm retired.  So, of course,18

I'm home most of the time. I do have a -- I'm19

a single parent with a ten year old son.  But20

I see the traffic --21

            CHAIRPERSON MILLER:  Did you say22
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where you lived?  I'm sorry?1

            MR. BRAWMER:  Excuse me?2

            CHAIRPERSON MILLER:  Where do you3

live?4

            MR. BRAWMER:  5704 14th Street.5

            CHAIRPERSON MILLER:  Okay.  Thank6

you.7

            MR. BRAWMER:  And I've had8

occasions to when they actually bought this9

property, to talk to individuals who were10

doing work in their property; the electrician,11

the plumbers. And asked them why there was no12

permits pulled for this property in order to13

do this type of work in the property.  Because14

there was -- I complained downtown to15

inspector's office about why there was work16

going on. And they were going to turn this17

into an area where there were going to be18

children, and why wasn't permits pulled in19

order to satisfy the needs of the person who20

owns the property or whoever is going to move21

into the property.  And that should have22
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happened, but it never did happen.1

            And I'm really concerned because2

if something happens to those children with no3

permits being pulled for those -- the4

different work that was done on the property,5

who has the say so?  Does this Board say oh6

we're going to be sorry because if a fire7

starts because of the property that was worked8

on with no permits when the electrical and9

plumbing work was done?  I think that's an10

inadequate for a day care to have people in a11

house where there's no permits being pulled12

for that type of property.13

            Also in the basement, well he14

asked me to come over and take a look at what15

was going on, there was a mold issue in that16

basement. Quite a bit of mold. And why they17

didn't address this, no one has addressed18

this, I don't know. Because all those19

properties over there, most of them have water20

problems.  And they have put -- I know that21

the prior owner of the property who moved out,22
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put a sump pump in that property. So I know1

there's a mold issue in that property.2

            CHAIRPERSON MILLER:  Okay.3

Anything else?4

            MR. BRAWMER:  No.5

            CHAIRPERSON MILLER:  Okay.  Thank6

you very much.7

            Mr. Brown, do you have any cross?8

            MR. BROWN:  Just a quick question9

before you leave, Mr. Brawmer.10

            CHAIRPERSON MILLER:  Don't go.11

            MR. BROWN:  Where was the traffic12

accident that you saw?13

            MR. BRAWMER:  It happened in front14

of 5708.15

            MR. BROWN:  Okay.  And that was16

within the last -- on 14th Street, within the17

last year.18

            MR. BRAWMER:  Yes. I had a truck19

two years ago totaled in front of my house.20

My truck was completely totalled.21

            MR. BROWN:  Okay.  Thank you.22
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            MR. LETZKUS:  And the last person1

is a neighbor that lives directly next door.2

            MR. BRYANT:  May name is Ray3

Bryant. I live at 5709 14th Street.4

            And let me say that originally I5

was for the day care center. And what has6

changed my mind is that I felt that Mrs. Finn7

has intentionally tried to deceive me, my8

partner as well as most of my clients that are9

in this room.10

            About a week ago she comes marking11

at my door at 10:00 at night asking my partner12

to sign a piece of paper which stated that --13

it was simply was supposed to say that there14

were some changes made and she needed Donna to15

sign them, just to say that she was made aware16

that the changes.  The paper was brought in17

the house.  It was read.  What I found out18

then that Terry was going to have -- Mr. and19

Mrs. Easter were going to have parking in20

front of their house, as well as a couple of21

other changes.22
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            What has bothered me from the very1

beginning, there has just been -- the 20, I2

really supported them.  You know, I love3

children, but it's just everything has4

changed.  I mean, things that bothered me were5

-- I noticed that wherever there are meetings,6

the sign that states we're going to have a7

meeting was always laying down on the ground8

until two or three days before the meeting.9

Okay.  That was an always.10

            Second of all, the yard which I do11

work, and I don't know what yard they're12

talking about, is 15 by 15 as far as play13

area. Because the family prior to that asked14

me to put a play set in that property for15

those children.  Okay.16

            And just the audacity of moving --17

and I understand it's not DOT, but to move18

marking onto to Montague -- actually the19

Easters did not know until I talked to them at20

7:30 yesterday morning in reference to that21

fact.22
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            As far as what goes on at their1

house, on three occasions I have removed2

someone from that property at night who has3

been knocking on the door at 11:00, 1:00 in4

the morning and 2:00 in the morning. And5

everyone who lives in that neighborhood knows6

who that person is.  Okay.7

            The young lady that was living8

there originally, as far as I was going to9

say, was very upset because this young man10

would knock on the door.  I have also removed11

him out of the back property where we have12

found him sleeping.  Okay.  If anyone lived in13

that house, they would have definitely heard14

the gunshots that went off about two weeks15

ago, which everybody else in the block was16

aware of when this young man was robbed and17

shot right there at the corner of Madison and18

14th Street.  Okay.19

           So my complaint at this point is I20

just feel that it's just not the right place.21

            As far as there not being another22
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day care center, there's another day care1

center that I personally take care of, which2

is the property they're talking about at 56163

Colorado Avenue where there's also two brand4

new halfway houses that have opened up on5

Colorado Avenue within the last 8 months. So6

it's just too much.7

            And that's how I feel about the8

whole situation.9

            BOARD MEMBER LOUD:  When you were10

talking about someone that had to be removed11

from the property, I didn't quite follow the12

whole --13

            MR. BRYANT:  Well the property was14

her property.15

            BOARD MEMBER LOUD:  We're talking16

about the 57 -- the side of Bright Star?17

            MR. BRYANT:  Yes.18

            BOARD MEMBER LOUD:  Okay.  And so19

at 11:00 p.m.--20

            MR. BRYANT:  11:00 a.m. was one.21

11:00 a.m. was the first time.  11:00 p.m.--22
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excuse 11:00 p.m.  I think it was 1:00 a.m.1

and I think at one time it was like 3:00 in2

the morning.3

            BOARD MEMBER LOUD:  I guess I'm4

not getting, was that connected to the5

operation of the --6

            MR. BRYANT:  No, no, no. But the7

point is --8

            BOARD MEMBER LOUD:  Right.  Okay.9

I'm just trying to get the point.10

            MR. BRYANT:  -- that the young11

person that was there at the time when there12

was someone living at the property was scared13

to death.14

            BOARD MEMBER LOUD:  Okay.  Okay.15

            MR. BRYANT:  Okay.  And we've16

removed him several times. And that's another17

ongoing problem in that neighborhood.  You18

know, I removed him from the Easters' property19

when the Easters are not around, so --20

            BOARD MEMBER LOUD:  Okay.21

            CHAIRPERSON MILLER:  Any22
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questions?  Mr. Brown, any questions?1

            MR. BROWN:  No.2

            CHAIRPERSON MILLER:  Okay.  Thank3

you very much.4

            MR. BRYANT:  Thank you.5

            CHAIRPERSON MILLER:  Okay.  That's6

it for the civic association's witnesses,7

right, or not?8

            MR. LETZKUS:  I think you get the9

point.10

            CHAIRPERSON MILLER:  I think we11

get the point.  We do.12

            MR. LETZKUS:  Yes, yes, yes.13

            CHAIRPERSON MILLER:  I'm also14

thinking that in our procedure that the15

applicant gets to make a closing argument at16

the end.  But, so this is the last time we're17

talking to you at this point.18

            MR. LETZKUS:  Sure.19

            CHAIRPERSON MILLER:  So if there's20

anything else you need to say right now, you21

can.  But we are going to leave the record22



442

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

open for additional information.1

            MR. LETZKUS:  I think we've made2

the point that increasing this to 20 children,3

increasing Bright Start to 20 children is4

detrimental to the neighborhood.5

            I think we've made the point that6

it does not meet the test for the overlay.7

And we're looking to you at the BZA to help8

protect us from yet another commercial9

business in our neighborhood. It's not just in10

that block. There are nine nonresidential use11

homes within a 2½ block radius of this home.12

So it's that block, which is now 30 percent,13

not 10 percent and in the neighborhood the14

surrounding blocks as well.  So we don't think15

it meets the test.16

            CHAIRPERSON MILLER:  Okay.17

            MR. WILSON:  I'd just like to make18

one point, and that is that you should not --19

            CHAIRPERSON MILLER:  Again, who20

are you making a point for?21

            MR. WILSON:  The opposition.  In22
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opposition.1

            MR. LETZKUS:  For the civic2

association.3

            MR. WILSON:  For the civic4

association.5

            CHAIRPERSON MILLER:  Okay.  Really6

quick, though.7

            MR. WILSON:  Very quick.  A very8

simple point. Don't be satisfied by a decision9

that approved the special exception based on10

a number of special conditions that will not11

be complied with because there are humans that12

are out there and they're not going to live13

with any restrictions that mean they have to14

take their kids through inclement weather.15

            Just, I mean, don't think that any16

special conditions like that will be complied17

with. They can't be.18

            MR. LETZKUS:  Thank you for your19

time. We appreciate it.  And we appreciate the20

extra time.21

            CHAIRPERSON MILLER:  Okay.  Mr.22



444

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Brown, there is a witness here now?1

            MR. BROWN:  Well, there are2

several--3

            CHAIRPERSON MILLER:  Several?  Oh.4

            MR. BROWN:  They're not my5

witnesses. They're persons in support.6

            CHAIRPERSON MILLER:  No, I7

understand that.  No.  And they've been8

waiting all this time and we want to hear from9

them.10

            MR. BROWN:  Yes.11

            CHAIRPERSON MILLER:  I understand12

that.  I just -- I didn't know that because we13

have a Board Member that was supposed to leave14

at 6:00. And we're going to have a quorum15

issue.  But come on forward.  How many is16

several?  It doesn't look like several.17

            MR. BROWN:  Three, four.18

            CHAIRPERSON MILLER:  Three.  Okay.19

Four?  What I would ask of you is just20

because, you know, we want to give your due21

process and we want to hear what you have to22
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say, and I don't want to take up too much time1

talking about it, but if it's the same thing2

as the other person said, it's okay to say3

look I agree with what the other person said4

and you an submit it in writing if you feel it5

would cut you off.6

            I don't want to cut anybody off.7

I'm just nervous about losing our quorum a8

little bit.  So, you know, feel free to say me9

too and whatever.  But go ahead, feel free to10

say your piece as well.11

            DR. SCHROEDER:  So I'm Dr. Jessica12

Schroeder. And I live at 1412 Taylor Street,13

N.W.  And I currently have a 2½ year old who14

attends Bright Start.15

            CHAIRPERSON MILLER:  Wait a16

second. I'm sorry.  I've been requested. Can17

you put the clock on Mr. Moy.  You're public18

witnesses, you get three minutes.  So that's19

assure that you don't over 3 minutes.20

            DR. SCHROEDER:  We won't.  No, I21

just want to address some of the issues22
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because I am currently taking my daughter1

there.2

            The first issue I want to address3

is the fact that I dropped her off at 8:00 in4

the morning.  I'm the first person there.  I5

have never seen any other parent, any of the6

five parents. I've seen them maybe twice in7

four months.  So, I mean, there's no overlap8

at this point.9

            We always part on Montague and10

walk around the corner.  I have never seen11

anything scary -- scarier than my neighborhood12

on Taylor Street. It's safer.  I mean, it13

seems safer to me, I mean than my neighborhood14

on Taylor Street.15

            So parking is never an issue on16

Montague. I just talked to my husband, he17

picked her up.  There was hardly any cars on18

Montague. It's not a busy street.19

            14th Street is busy, but that20

should be taken up with the bus department and21

with the police.  Because there are people who22
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speed.  But in this whole city, it's an unsafe1

city in a lot of ways.2

            Also, I just want to address3

something as a pediatrician in the city of4

Washington, D.C.  Because there is a desperate5

lack of early childhood day cares. Especially6

for infants. There's waiting lists of 4007

children at Rosemont.  I mean, it has to be8

somewhere in the city. And it ideally should9

be in a house.10

            So I don't know where people are11

supposed to day cares.  I mean, that's why12

there's so many illegal day cares that aren't13

regulated by the Department of Health because14

this process is so insanely hard. You have to15

hire lawyers, you have to pay hundreds of16

thousands of dollars to open these centers.17

And I think that's a little bit ridiculous.18

And that's why it's so hard to find day cares,19

even for someone of means like me, of20

someone-- you know, of intelligence like me.21

It's scary, I mean it's a very scary22
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situation.1

            My patients have cared for2

neighbors, who knows what they do?  Marcia is3

a quality day care. The Mayor, the city,4

everybody here should be bending over5

backwards to help Marcia because we need it.6

The city needs it.  Ward 4 needs it.7

            I mean, as far as I know there are8

hardly any good Ward 4 day cares for infants.9

I was there a day care on Taylor Street.  We10

have a legal gambling institution and we have,11

you know, things like that. We don't have12

this.  I wish we had this on my street.13

            Thank you.14

            CHAIRPERSON MILLER:  Thanks.15

            You all can come up.  Here you16

are.  Okay.  Sorry.17

            MS. RICHGELS:  Sorry. Madam Chair18

and Board Members, thank you for your time.19

            My name is Jocelyn Richgels.  I20

live at 1302 Gallafield Place, N.W.  So I21

believe I am in the 16th Heights neighborhood.22
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I don't know how exactly what the definition1

is, but that's what we've been told that we2

live in that neighborhood.3

            My husband and I have lived there4

for six years, almost six years.  We love the5

neighborhood.  The love the diversity of the6

neighborhood, we love the stability of the7

neighborhood.  And we're about to have a child8

at the end of February.  Our first child. And9

we are really looking forward to having the10

opportunity for our child to put down roots in11

the neighborhood. And so we are so excited to12

find out about this day care center as a place13

to be able to take our child in the14

neighborhood.  We didn't want to have to go15

downtown.16

            My husband works from home.  I17

work on the Hill. And it seemed such a18

convenient place.19

            And we just were looking for20

something that would be in a neighborly,21

friendly home-based day care center. So this22
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seemed the best of both worlds because it was1

regulated and it was a good size, even with2

the 20 children there.  It was a good size to3

have a lot of kids that are diverse, but not4

so many children.5

            We visited the center a couple of6

weeks ago to put in our application, so we are7

on their waiting list.  And we just felt great8

about it.  We just left, and we're excited.9

It was a great opportunity for our child. It10

was bright and comfortable, and the children11

looked like they were having a good time12

together.  So we just felt really good about13

it.14

            And I will tell you that as we15

were trying -- we heard about this center from16

a round about way. And we had a really17

difficult time locating it.  We didn't have a18

telephone number for it.  So my point in19

saying that is we drove around the20

neighborhood, we knew what block it was,21

couldn't tell that it was a day center there.22
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The only way we ever figured out there was a1

day care center was because of the zoning sign2

that was up there. So it's unobtrusive.3

            There was no parking problem when4

we were there to drop off our application and5

to talk to Marcia. So it seems to be6

unobtrusive in the neighborhood.7

            And my final point would be -- two8

points. One, we live in a urban setting. And9

our block has two halfway houses, a halfway10

house behind us, there's a dentist across the11

street.  We have fire trucks from Arkansas12

Avenue coming down our street from Georgia13

Avenue all the time.  There was an armed14

robbery in our block a couple of weeks ago.15

My point is we live in a urban setting and we16

all experience these things in different ways.17

            So we loved living in the18

District. We really hope to be able to stay19

here.  Being able -- I agree, being able to20

find quality is really stressful.  And this21

seems like a good opportunity for us.22
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            So thank you for your time.1

            CHAIRPERSON MILLER:  Thank you.2

Thank you for hanging in here.3

            Any questions?4

            Okay.  Next?5

            MS. SAINT HILAIRE:  Good evening,6

Madam Chairman and Members of the Board.  My7

name is Annette Saint Hilaire, the other of8

Marcia Finn. I reside at 5707 14th Street,9

Washington, D.C.10

            Madam Chairman, I have been11

listening to all the wordings and the sayings12

of all the neighbors. I think you would be13

surprised to know that during this time of14

application it was like a campaign for15

political seat.  I, too, knocked at several16

doors on 16th Street and 14th Street.  I17

knocked as Mr. Easter's door nine times, and18

I never saw this gentleman.  Would you believe19

it's the first time I'm seeing this couple?20

I live on 5707, the day care, I live upstairs21

there.22
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            Karen said about trafficking and1

parking spot.  This is not true.  Karen leaves2

at 7:00, she comes back after 6:00/7:00 in the3

evening.  She does not see the children that4

come in, nor the children that go out.5

            The next neighbor, Dorsey, these6

people don't associate, they don't come out.7

It is surprising that they alone know so many8

accidents and drug use in that area.  I am the9

only one who sits on my veranda, and I never10

seen any exchange of drugs.11

            We must be honest.  We must do as12

the Lord says, love your neighbor as yourself.13

Not be letting someone come and campaign and14

tell you what to say.  And each if you listen15

to each of them, Madam Speaker and Members of16

the Board, it was like when you leave a17

message on the telephone, something telling18

you what to do.19

            Our neighbors must be honest.  We20

want to live in peace. We want to live in21

harmony.  Nobody have never complained about22
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the noise.  It is two years since I ama there1

and when they're saying nobody lives there,2

this is not true.  I am there. And the mothers3

can testify most times when they bring the4

children in the morning, I am there to receive5

the children before any of the workers come.6

If I am not there, there was another young7

lady there with me. So they can't say nobody8

is living there. This is untrue.9

            The noise, we try to keep them10

down.  We have two infants, two babies; what11

noise can they make?12

            And Madam Chairman, noise with13

children, it's not noise with music.  It's not14

noise in an alcoholic place. It's not noise on15

the street. It's with children.  When you hear16

noise with children, you hear love, you hear17

peace.  If a child is not healthy, the child18

will not cry, the child will not talk.  When19

a baby is born the signal it gives it noise.20

And if there is no noise, they have to slap21

that child to make the noise.22
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            What is the confrontation about1

noise with children? Just for the few hours2

during the day, and these neighbors are not3

there.4

            Roy said he was supporting.  All5

of a sudden he's not supporting. Madam6

Chairman and Members of the Board, Roy was the7

one who told us people we should go to. He8

took papers and brought it about to sign. Why9

today they're there to bring a story?10

            Mr. and Mrs. Easter is never11

around. Today they are present.12

            The campaign went on tight, after13

the vote was to five to one last week.14

            And Madam Chairman, Members of the15

Board, I'm addressing you all.  Look around.16

I know what it is to love children.  We heard17

about education.  When does this education18

begins?  Is it not in the young while their19

brains are like a sponge they can absorb20

everything that is good.  The children don't21

see drugs. They're in a house.  They're in a22
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yard.  I have never seen unbowed exchanging1

drugs.2

            I can tell you how many persons3

getting out of the bus in the morning.  Not4

more than two, Madam Chairman.  One person you5

will see at that bus stop on 14th Street in6

the corner, Madam Chairman.  That bus stop is7

never crowded. Nobody comes out of that bus in8

a crowd.9

            And Mr. and Mrs. Easter can -- if10

they are always there, they can attest to11

that.  Speak honestly.  Let us love one12

another and love children.13

            Be starting education in these14

young children. We want them to eat right, we15

want to know the right thing. We want them to16

know the environment.  We want them to be17

brought up in a home away from home.18

            Madam Chairman, Members of the19

Board, each and everyone of you think twice.20

What do we want?  Children to grown up to be21

a better America and a better D.C. or children22
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to continue as they're saying about drugs and1

crime, to continue to grow up to know about2

drugs and crime.  Please, Madam Chairman and3

Members of the Board, consider having this day4

care so that the children can grow up in love,5

in peace and to know what it is to grow up to6

be a better American.7

            Thank you.8

            CHAIRPERSON MILLER:  Thank you.9

            Okay.  Good evening.10

            MR. BERRY:  My turn.  My name is11

Daniel Berry.  I live at 1357 Hamilton Street12

in N.W., D.C.  My son Ethan attended Bright13

Start for about a year and a half until about14

three months ago.15

            And I'll be very brief.  I'm here16

in support, obviously.  The moment I found out17

that Bright Start existed in my neighborhood,18

my wife and I moved heaven and earth to get19

Ethan in there, in part because we were in a20

situation where we were loading our son into21

a car, driving him three miles across town to22
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what was then the nearest place for us.  This1

was much more convenient. It serves our2

neighborhood and we were very happy to support3

it and to participate in it as neighbors.4

            Regarding the traffic, I walked5

our bicycled my son there about half the time.6

And there were certainly days when I had to7

drive.  I really didn't find parking to be8

difficult, though I must say that I think the9

idea of not having the drop off on 14th Street10

is laudable. I think that's a wise move on the11

part of the day care.  And I would fully12

support that, because that is a very busy13

street.  It happens to be narrower there in14

other parts of 14th Street.15

            I think as a member of -- I live16

across the street from Hamilton Park.  It is17

about a half mile away, it is walking18

distance.  I will echo the sentiments of other19

people who say in an urban area we do see20

undesirable activities.  I don't think that's21

going to be solved or made any worse by this22
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day care center expanding.1

            I hope if I have another kid that2

my child can go to Bright Start because we had3

a tremendously good experience and we would go4

there again in a heart beat.  And I should5

certainly hope I have that opportunity.6

            Thank you.7

            CHAIRPERSON MILLER:  Thank you.8

Okay.  Thank you very much.  There's one.9

Hello.  Okay.10

            MR. VAUGHN-COOKE:  Yes.  Hi. I'm11

Gordon Vaughn-Cooke.  And I live at 412112

Argyle Terrace, N.W.  I'm here as a support of13

the effort to establish the day care center.14

            I've known Dr. Finn and Marcia for15

many years, over 25 years. And before I say16

and make some comments, and I've heard their17

character impugned.  They are people of the18

very highest character, both at a personal19

level and at a professional level. I hate to20

sit here and people talk about them deceiving21

them, which is not true.22
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            I drive down 16th Street and 14th1

Street often, almost daily.  And I see more2

traffic.  What I find very contradictory is3

that the civil association have unanimous4

support and expansion of a school on 16th5

Street which presently causes a tremendous6

amount of traffic backup right north of 16th7

and Military Road where the old school was.8

And I heard none of those objections from that9

association which gave unanimous support to10

that effort.11

            We're talking about children. With12

respect -- I'll just make my comments as13

briefly as I can.14

            With respect to the noise, and I15

speak so as being a scientist in terms of16

attenuating the noise, those panels do work17

and also in terms of the line of sight as18

someone was mentioning, I think the couple19

that live around there, if they're --20

depending upon how high they are, and I don't21

know how high the panels are, but it will22



461

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

attenuate the noise going upward.  They said1

that they're up in the attic. And you have to2

follow the line of sight.  Sure, they may be3

higher than where they are, but if it's going4

up like that and they hit the wall, then it5

does work for a distance, which is higher up.6

So that needs to be looked into.7

            I live in a community which has --8

which I had a daughter grow up until she left9

for college, lived in, which is a pretty10

stable neighborhood.  And I think you could11

make the same kinds of contradictory remarks12

that a lot of people made who are very active13

in their community as they should be.14

            One, people describe it as a quiet15

neighborhood and this peace is going to be16

disturbed by the day care center, yet all the17

people talk about gunshots, drugs and things18

like that.  I live, I guess, less than a mile19

away in Crestwood, which is regarded as a20

quiet neighborhood.  Our good Mayor lives a21

few blocks away.  The Chair of the City22
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Council lived there before him for many years.1

And we had a drug problem there at a corner.2

And I think one of the ways that we dealt with3

it in that community was that we started to be4

more active and we had a greater presence in5

the street in the corner where this activity6

was taking place.7

            And I will guarantee you that if8

you have people out there picking up kids,9

people with walkie-talkies, that there will10

not be drug activity and no expert in how drug11

-- this activity goes on, but it seems to me12

those conditions are not conducive to the13

clandestine nature of drug activities. And14

that might actually help the neighborhood; the15

presence of people out there picking up16

children with walkie-talkies and things like17

that.18

            I can only say that a19

neighborhood, you cannot be a neighborhood20

without providing certain kinds of services.21

            COMMISSIONER JEFFRIES:  Excuse me.22
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Excuse me. Excuse me.  You should be finishing1

up.2

            MR. VAUGHN-COOKE:  Yes.  Without3

providing certain kinds of services to people4

who live there, people who have children and5

people who have to work.6

            Thank you.7

            MS. HOYT:  Good afternoon. My name8

is Joan Hoyt, and I live at 7709 Alaska9

Avenue. I'm a friend of the Finns.10

            And when I initially heard about11

the issues they had with the neighborhood in12

which their child care facility was located,13

I spoke to -- sent an email to Mr. Letzkus14

explaining what it is they were trying to do.15

And the first thing that surprised me about16

his response was how vitriolic it was.  It was17

basically not in my backyard and nothing they18

could do would change his situation -- change19

his position on it.20

            I also heard one of the neighbors21

speak vehemently about the Finns not living in22
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their neighborhood. And I think when you sit1

to consider this, you should take into2

consideration would her position change if3

they lived in her neighborhood?4

            It seems to me it is not really5

the fact that child care should be provided,6

because all working women like myself, I7

remember when my children who are not that far8

removed from child care needed child care. I9

had to take them downtown close to where I10

work. And my husband was with me, and one of11

us sat in the car, we never left it there.12

Because the police would ticket us if we left13

it. And we took it in.  And no time -- for14

both of our children.  At no time were that15

many cars to cause a backup. I mean, it seemed16

unrealistic.17

            And I think it boils down to not18

in my neighborhood and situation.19

            Where I live there is a school. I20

think it starts from kindergarten and it may21

go up to middle school.  I share an alley with22
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it. And those people drop of their children.1

And I never heard -- and even if I were to2

hear, it's the noise of children, like someone3

-- children -- the noise from children should4

not be considered a nuisance.5

            I don't know that I can say6

anything else, because people who spoke about7

this have said all that there is to say.  And8

I really thank you for your time.9

            CHAIRPERSON MILLER:  Thank you.10

We thank you for your time for waiting this11

long to speak to us.12

            We're going to lose our quorum13

really quickly. Mr. Brown, I think we're up to14

you now for closing. I don't know whether you15

want to -- am I right?16

            MR. BROWN:  Well, no. I don't17

think I want to go into a lengthy closing or18

any --19

            CHAIRPERSON MILLER:  Do you have20

a rebuttal witness?21

            MR. BROWN:  No, no.22
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            CHAIRPERSON MILLER:  Go ahead.1

What do you have?2

            MR. BROWN:  Well, to get some3

sense, I mean I think there are some things4

that the Board would like the record left open5

for.6

            CHAIRPERSON MILLER:  That's right.7

            MR. BROWN:  And I think in the8

context of that, I think it would be --9

particularly, Mr. Jeffries if we're going to10

lose you, I think it would be better to use11

that opportunity both to supplement the record12

and tie it altogether.13

            CHAIRPERSON MILLER:  Okay.  Good.14

            MR. BROWN:  I really think that's15

a better use of our resources.16

            CHAIRPERSON MILLER:  That's great.17

Okay.18

            COMMISSIONER JEFFRIES:  And I just19

want to say, you know, from where I sit and20

just being one of the members of the Board,21

I'm not so compelled about safety issues and22
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drug deals and all those things. I'm more1

focused on the cumulative effects of2

nonresidential in the neighborhood. Parking3

and traffic and noise; that's all I'm focused4

on.5

            So all the other things, for me --6

you know, so those as the things that I'm7

focused on in terms of making a decision on8

this case.9

            MR. BROWN:  And I think responding10

to those type of questions can be done in11

other than a hurried rebuttal.  And you need12

some more information that I just don't have13

here.14

            And being mindful of time, try to15

move this quickly through these final stages?16

Not just tonight, but I mean as far as when17

you want supplemental material files and --18

            CHAIRPERSON MILLER:  Right.  Okay.19

I want to just put forth a proposal and then20

how to proceed from here and then you can21

respond.22
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            But I would propose that we put1

this on our decision meeting for February 5th,2

and that we have two different times of3

filings.  And this is why:  I think that I4

have made a note of some filings and then5

others can join in if there are others, but6

one was, Mr. Brown, the relief that's being7

sought, the clarification of that.  We talked8

about the residential dwelling in the9

basement. And this is a self-certified10

application, so it's up to you to choose what11

relief you're seeking. But I think you've12

heard from us that we have some concerns that13

a residence in the basement here may not be --14

it's certainly matter of right, may not even15

possibly be special exception.  And that's16

something for you to look at and decide how17

you want to proceed.18

            So I want to put in that first19

round. Because when parties have been doing20

proposed findings and conclusions of fact in21

the second round, they'll at least know what22
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you're asking for.1

            In the same first round, and I'm2

doing this quickly without having Mr. Bailey3

do it, but it could be like by January 15th4

you could do that.5

            The sound proofing issue, we don't6

have any expert witness here on this issue as7

to really what that would do with it being8

open. And you said you might supplement the9

record on that.10

            We were leaving the record open11

for an ANC supplemental report.12

            And I would like to leave the13

record open for an Office of Planning14

supplemental report, not that we're requiring15

it but just based on some of the testimony I16

heard today and the community saying they17

didn't have an opportunity to talk to the18

Office of Planning.  That the record at least19

be left open in the event that Office of20

Planning wants to submit anything further.21

            Then I think by January 29th if we22
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could have  proposed findings of fact and1

conclusions of law.2

            And I just want to hear from the3

parties whether or not just those two times is4

enough.  Because I think that, perhaps, like5

the civic association or the ANC could respond6

in the proposed findings to the relief that's7

being sought that you will have identified or8

to the sound proofing whether --9

            MR. LETZKUS:  So the civic10

association's response would be due on the11

29th, is that the date that you --12

            CHAIRPERSON MILLER:  Well, yes.13

But I'm just posing the question.  And I don't14

know -- you know, I know we're pressed on15

time.16

            MR. LETZKUS:  Okay.17

            CHAIRPERSON MILLER:  And so I18

think that you could respond to anything that19

the applicant or the Office of Planning were20

to file, an ANC, you could respond to the ANC21

in the second pleading, which would be22
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proposed findings and conclusions of law.1

            MR. LETZKUS:  Okay.  The 29th2

seems right.3

            CHAIRPERSON MILLER:  Okay.  And if4

you feel for some reason it doesn't fit in the5

proposed findings and conclusions of law and6

you wanted to file a separate memorandum, too,7

you could.  But I don't think it would really8

necessarily be necessary.  Do you know what9

I'm saying?10

            If he's saying he doesn't need11

relief and you want to say he does need relief12

or something, you could say it in the proposed13

findings and conclusions of law. Not to make14

you have to do two --15

            MR. LETZKUS:  Do two.  Thank you.16

            CHAIRPERSON MILLER:  Yes, that's17

all.18

            MR. WILSON:  We appreciate that.19

            The only question I have is after20

we get the transcript, which I'm not sure when21

that happens or how we're going to pay for --22
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            CHAIRPERSON MILLER:  It's free.1

            MR. WILSON:  It's free. Oh, that's2

good.3

            CHAIRPERSON MILLER:  And I think4

you would have it within the month. That's why5

I was -- a few weeks -- is it a three week?6

            MR. MOY:  Well, for the written7

transcript, ten to 14 days.8

            MR. WILSON:  Okay.9

            MR. MOY:  And a couple of weeks10

after that it'll be on the website.11

            MR. WILSON:  So it would be a12

month from right now when it's on the website.13

Great.14

            MR. BROWN:  No, he's saying 10 to15

14 days we could have the transcript.16

            CHAIRPERSON MILLER:  Well, the17

written one isn't free.  Okay.18

            MR. MOY:  It would be, because19

it's on record here in our office, which is20

open to the public.21

            MR. WILSON:  Okay.  Okay.  The22
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only question I have is whether -- having had1

the opportunity to look at a transcript as to2

whether there's something we would want to put3

into the record. I don't know of anything at4

this point.5

            CHAIRPERSON MILLER:  Okay.  I6

don't want to leave the record open for that7

unless you give us a compelling reason.8

Because once you put in new evidence, then the9

other side needs an opportunity to cross10

examine or whatever.  So I think so the11

record's going to be closed on it, unless for12

instance they put in something on the sound13

proofing or something that you feel raises14

some reason that you have to do it, and then15

you could file a request.  You could ask us to16

consider it.17

            But we really need to close the18

record for that reason that it would never end19

otherwise.  And I think we've heard a lot20

today.21

            MR. BROWN:  Madam Chair, I am kind22



474

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

of waiving my rebuttal and using this1

supplemental filing for rebuttal purposes.2

I'm not going to open up a whole new can of3

worms, but I'm trading that for something4

that--5

            CHAIRPERSON MILLER:  You're saying6

that you're going to introduce evidence, other7

than the sound proofing?8

            MR. BROWN:  Well, no.  I think the9

evidence I have I can -- is in the record. I10

can focus you in on -- you know, I may expand11

upon it.12

            CHAIRPERSON MILLER:  Okay.13

Because the same thing about cross14

examination. If you did your rebuttal, they15

could cross examine.  And if you're just going16

to add new evidence, then they can't cross17

examine it.18

            MR. BROWN:  Well -- yes. I19

understand.20

            MR. LETZKUS:  And would that be21

ready on the 15th?22
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            CHAIRPERSON MILLER:  Would what be1

ready?2

            MR. BROWN:  My submission is due3

on January 15th.4

            MR. LETZKUS:  Okay.5

            MR. WILSON:  And you'll file that6

on us?7

            MR. BROWN:  Oh, absolutely.8

Absolutely.9

            MR. LETZKUS:  Great.10

            MR. BROWN:  Electronically if that11

works.12

            MR. LETZKUS:  Thank you.  Yes,13

sir. Absolutely.  And my apologizes again for14

being so late with ours.15

            CHAIRPERSON MILLER:  I just want16

to say, I don't think -- I want to clarify.17

We're not leaving the record open for new18

evidence unless you can identify right now19

that there's something you will have needed to20

rebut, you know.21

            MR. BROWN:  Well, I think the22
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sound proofing and I think the question of1

particularly Montague and the use of that as2

a drop off point I'd like to provide some --3

particularly the parking issues.4

            MR. WILSON:  I would of course5

want to respond to that.  And, I mean, I'm6

very upset by the fact that there's a picture7

in the record of a situation that only exists8

on days when there is street cleaning. And I9

don't like --10

            CHAIRPERSON MILLER:  See, you're11

opening a can of worms.  You've put in all12

this evidence already about --13

            MR. BROWN:  But then see, I could14

put -- on just that exact point.  I was there15

when that picture was taken.  And:  (1)  It16

wasn't one of the street cleaning days. And17

so, you know, there's been evidence that18

somehow that's not demonstrative or somehow19

misleading. And I would to make the point and20

be able to make the point that that is in fact21

an accurate depiction by providing like a time22
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date stamped picture.1

            CHAIRPERSON MILLER:  Is that what2

you're requesting to put in, a date stamped3

picture?4

            MR. BROWN:  Or pictures.  I mean,5

there's been a picture painted of almost urban6

gridlock on 14th Street and Montague that just7

isn't, in my experience and what I'm told,8

isn't accurate.  And I think --9

            MR. WILSON:  Let me just suggest10

something.  We've had our hearing.11

            CHAIRPERSON MILLER:  Yes, and he12

hasn't had his rebuttal.  Either you're going13

to waive or else we're going to continue this14

until next week and you can do your rebuttal15

then.  We can't have you just put in new16

evidence and not have them respond to it.17

            MR. BROWN:  But if I put it in by18

January 15th, they could respond.  And, you19

know, we've got the 15th the filing and20

January 29th for findings of fact, conclusions21

of law. They can respond.22
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            CHAIRPERSON MILLER:  Okay.  So1

you're both waiving any cross examination to2

documents and just saying you want to be able3

to put in documents --4

            MR. BROWN:  Yes, evidence.5

            CHAIRPERSON MILLER:  Date stamped6

documents?7

            MR. BROWN:  Yes.8

            CHAIRPERSON MILLER:  Date stamped9

pictures, is that it?10

            MR. BROWN:  Yes.11

            CHAIRPERSON MILLER:  Okay.  I12

don't know.  Do you have a problem with that?13

            MR. WILSON:  I don't know.14

            CHAIRPERSON MILLER:  Okay.15

            MR. WILSON:  Until I see it.  I16

mean it's a little bit hard to say okay.17

            CHAIRPERSON MILLER:  Okay.  So it18

sounds like if you put in date stamped, then19

they put in date stamped?20

            MR. BROWN:  Sure.21

            CHAIRPERSON MILLER:  Okay.  Is22
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that a problem?1

            MR. WILSON:  No.  It may be, but2

you're pushing us to close the record. Just3

like are we going to put in bus schedules4

because there's been all this talk about how5

busy it is or --6

            MR. BROWN:  I promise not to put7

the bus schedules in.  I'll commit to that.8

            MR. WILSON:  Yes, right.9

            CHAIRPERSON MILLER:  Okay.  How10

long would rebuttal be if you did it right11

now?  I think Mr. Jeffries is being very12

generous with his time, and he doesn't want13

this to become more complicated than it needs14

to be. So the hearing is today if it's going15

to be --16

            MR. BROWN:  I don't know. If you17

would like us to limit the January 15th filing18

to the items we've enumerated, the zoning19

relief and the sound proofing and then the OP20

and ANC issues, I think we can proceed along21

those basis. And then the finding of fact,22
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conclusions of law.1

            CHAIRPERSON MILLER:  Okay.  Good.2

Then we don't have any complications.3

            MR. WILSON:  Right.4

            CHAIRPERSON MILLER:  Okay.  I5

guess that does it.  You all understand the6

deadlines. January 15th, January 29th, you got7

it?8

            MR. BROWN:  Yes.9

            MR. WILSON:  Yes.10

            CHAIRPERSON MILLER:  If you have11

any questions, you can ask the Office of12

Zoning.13

            Okay.  Are we all set?14

            MR. WILSON:  Yes, we are.15

            MR. BROWN:  I think we're okay.16

            CHAIRPERSON MILLER:  Okay.  Good17

2008.18

            MR. WILSON:  Thank you for your19

patience.20

            MR. BROWN:  Thank you.21

            CHAIRPERSON MILLER:  Thank you.22
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Happy New Year.1

            This hearing is adjourned.2

            (Whereupon, at 7:18 p.m. the3

hearing was adjourned.)4
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